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Our Vision
A legal system that delivers environmental justice and ecological
sustainability, safeguards nature, and protects the rights of all
Australians to a healthy environment.

Our Mission
We use our legal expertise to be a powerful force for change,
to empower communities to protect the environment, and to
achieve a better legal system that delivers justice to people and
the planet.

Contact us
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Chair/CEO report
It is now almost five years since we decided to ‘relaunch’ the
Environment Defenders Office Victoria as Environmental
Justice Australia.

It is thanks to you, our supporters, that we can do this work.
It’s also thanks to you that we delivered a modest surplus,
following generous responses to our requests for support.

It has been a rewarding and successful journey, as this report
of our work for 2017–2018 makes clear. We continue to grow
and have never been busier or, we hope, more effective at
advocating for our environment.

Our donor-driven and impact-focused approach to our law
reform and advocacy is on public display. Less visible is the
work that we do behind the scenes to develop the capacity
to support our growing organisation. Our board and staff
team have worked hard to improve our governance, systems
and processes. We are confident that our focus on strategic
oversight and reporting will bear fruit through greater
effectiveness, engagement and accountability to you, our
supporters.

In 2014, we saw the need for a public interest legal
organisation that focused on making the case for meaningful
change.
As a specialist community legal centre, we had provided
important services and access to justice to the Victorian
community over many years. But the times demanded a
sharper focus on our impact. How could we achieve change
on the important issues – defending nature, arresting climate
change and protecting the community from pollution?
In this report you can read about work that the team at EJA
has been doing challenging the pollution impacts of coalfired power stations, pursuing important litigation to protect
threatened species, working with communities to develop
innovative new river laws, challenging the financing of fossil
fuels, and building the case, with other conservation groups,
for the next generation of national environmental laws.
While the 60L Green Building in Melbourne is still very much
our home base, the team is now increasingly working on
issues around the country.
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The need for public interest-focused environmental laws and
a powerful voice for the environment has never seemed so
urgent.
We thank everyone who has contributed to Environmental
Justice Australia – our clients and collaborators across
environment groups large and small, funders and donors,
the staff team, board members and other volunteers – for
another successful year. We look forward to hearing from
you in the year ahead!
Megan Utter, Chairperson
Brendan Sydes, Chief Executive Officer

Nicola Rivers (acting CEO February – May 2018) in East
Gippsland’s old-growth forest
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Climate
Challenging government funding of Adani
The Federal Government has been exploring avenues to fund
the Adani development. We have closely scrutinised the
agencies believed to be considering funding proposals, the
Northern Australia Infrastructure Facility (NAIF) and Export
Finance and Insurance Corporation (EFIC).
We published a report, The real risks of EFIC support for
Adani, finding that if Australia’s EFIC were to fund Adani’s
controversial Carmichael coal mine, it would expose EFIC’s
directors to significant legal and political risk.
Subsequently EFIC told Senate Estimates that the relevant
transaction was not proceeding ‘at the moment’. However,
neither EFIC nor the then Federal Trade Minister, Steven
Ciobo, ruled out supporting Adani or its associates for the
Carmichael project.

“Like NAIF before it, in our view, EFIC’s
directors would fall short of duties of care and
diligence if they agreed to finance Adani or its
business associates.’”
- The real risks of EFIC support for Adani
Our work on NAIF built on our substantial efforts in
the previous year. Our lawyers advised conservation
organisations that recent legal developments meant NAIF
support for Adani’s coal project – which is incompatible with
keeping global warming below 2°C – would put the NAIF
directors in conflict with their duties. We also scrutinised
NAIF’s first loan which was announced in October – a fossil
fuel subsidy.

is not under the oversight of the Australian energy regulator
when it comes to pricing for accessing its pipeline.
We continue to pursue this issue including the report’s
finding that the matter should be referred to the new
Independent Commission Against Corruption in the Territory.

Changing practice in the banking industry
In August 2017 we took action against the Commonwealth
Bank in the Federal Court for failing to disclose climate
change risks in annual reports. Under the Corporations Act,
directors of Australian companies must give shareholders
information about financial risks.
Less than a week after filing the case, the bank published
its 2017 annual report advising shareholders that climate
change was a material risk to the bank being able to execute
its strategies. In the report CBA promised to undertake
climate change scenario analysis on its business in the
upcoming year to assess the risk.
CBA’s change of heart came after eight months of legal
correspondence between Environmental Justice Australia
and the bank. There is still work to do as the bank’s climate
change policy, released the same day as the annual report,
has been criticised for failing to phase out investments in
industries like thermal coal that exacerbate climate change.

EJA lawyer David Barnden at the launch of the case against the
Commonwealth Bank

In December 2017 the re-elected Queensland Government
put a stop to any further possibility of a NAIF loan, reflecting
the poor public opinion that our work and other NGOs had
been fostering.

Opposing fracking in the Northern Territory
In May 2018 we released the report Fracking the Northern
Territory, which examines a recent inquiry into hydraulic
fracturing in the NT . We concluded that inquiry defied
its terms of reference to arrive at a palatable solution for
industry.
Following the inquiry, in April 2018 the NT government lifted
its popular fracking moratorium. Lifting the moratorium is
likely to benefit Jemena, the Chinese- and Singapore-owned
company building the Northern Gas Pipeline from the NT
to Queensland. Jemena admits to discussions with the NT
government prior to the decision to lift the moratorium and
has now secured an exemption from new, stricter national
gas rules after ‘working’ with the NT government.
Report author, our expert lawyer David Barnden, says that
the exemption is essentially a licence to print money for gas
going through the Northern Gas Pipeline, and means Jemena
ENVIRONMENTAL JUSTICE AUSTRALIA
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Communities
Fighting for clean air
Our efforts to clear the air for communities near coal-fired
power stations continued this year. We worked closely with
local communities and health experts such as Doctors for
the Environment to expose problems with emission levels,
monitoring and reporting, and enforcement.
In May 2018 we publicised the extraordinary exemption for
Liddell power station from NSW air pollution regulations,
allowing it to emit toxic oxides of nitrogen (NOx) at up to
14 times the concentration permitted in the United States.
Like all Hunter Valley power stations, the toxic emissions
from Liddell travel as far afield as Sydney, affecting a vast
population. For example, 87% of sulphur dioxide in Sydney’s
air comes from electricity generation.
We also argued against the Federal Government’s insistent
call to keep the 46-year-old Liddell open when its operator
had long determined it should be closed in 2022. Our ability
to provide fact-based analysis and recommendations on
contentious topics is important in ideological debates.

REPORTING THE TOXIC TRUTH
We published a major report Toxic and Terminal,
drawing on a wide range of expertise.
The report blends research, analysis, international
comparisons and community voices to expose the
health costs of our ageing fleet of coal-fired power
stations and argue the compelling need for pollution
reduction technologies. These technologies are
readily available and mandatory in many countries.
Our research uncovered regulatory failures such as
the NSW mercury emission limit being 666 times the
US limit, and even worse, Victoria having no mercury
limit at all. Mercury is deadly and builds up over time,
posing an ongoing threat for anyone within 50km
and in some cases, much further.
The Toxic and Terminal report was widely reported
and the report is an ongoing resource for our
communities and other partners.

Our analysis of the National Pollutant Inventory (NPI) in April
was keenly awaited by media and communities. The NPI
annually publishes data on 93 toxic substances self-reported
by polluters. We produced accessible summary data on
power stations, coal mines and air pollution hot spots.
Once again the NPI showed that coal-fired power stations
are Australia’s major source of toxic fine particle pollution.
Among many other findings our analysis revealed:
•

Bayswater power station in the Hunter
Valley had increased emission of fine
particles PM5 by 69% since last year;

•

Loy Yang B in the Latrobe Valley had increased
mercury emissions by 116%; and

•

nearby Yallourn appears to be inaccurately reporting its
toxic emissions, with an unexplained drop in fine particle
emissions to 50% lower than any year in the past decade.

Emissions limits
weaker than
international
standards

More than 1 million
tonnes of toxic
pollution emitted
every year
Errors in pollution
reporting

Toxic ash dams
close to communities
Pollution reduction
technologies not
installed

Non-compliance
with licence
conditions; minimal
enforcement

Inadequate plans
for closure and
rehabilitation

Limited community
access to pollution
monitoring
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Raising a stink in Melbourne’s west
While Australia grapples with the flow-on effects of
China’s ban on imported material for recycling, landfills in
Melbourne’s west continue to grow and residents say their
concerns have been brushed off by the state Environment
Protection Authority.
Our report Raising a Stink tells stories from western suburbs
communities that are struggling for environmental justice
while having huge rubbish tips and toxic waste dumps
imposed on them.
‘The western suburbs have for too long been used as the
dumping ground for the rest of Melbourne,’ says EJA lawyer
and Raising a Stink author Dr Chris Atmore.
‘While rubbish tips in other parts of Melbourne are being
progressively closed, the huge landfills in Werribee,
Ravenhall and Wollert keep getting bigger and bigger, filled
in part by rubbish being trucked across the Westgate Bridge
from the eastern suburbs. This report shows the EPA is not
the strong and effective regulator Victorians expect it to
be and too often it has been ineffective in addressing the
concerns of local residents.
‘Three state government processes – the review of the
Environment Protection Act, the reform of the EPA’s
culture, and the development of a whole-of-government
environmental justice strategy – are at a critical stage; we
will measure them against the benchmarks in this report.’

and the places where they live. For example, this year we
assisted communities wishing to engage in Environmental
Effects Statement processes, residents opposing native
vegetation removal that breached a Threatened Species
Management Plan, and a community concerned about a
development that threatened a wetland including migratory
bird habitat.
We’ve continued to prioritise working with communities
and organisations who suffer environmental injustice – the
Western Region Environment Centre and the Murray Lower
Darling Rivers Indigenous Nations. Part of this work saw us
in court with western suburbs residents to appeal a permit
that would leave residents without a say over the expansion
of the Werribee ‘waste mountain’ for the next 26 years – a
landfill already towering 24m above ground.

A big step forward in Victorian environmental law
In June we welcomed the introduction to the Victorian
Parliament of the Environment Protection Bill, in particular
the inclusion of a legal right for the community to enforce
pollution laws. Environmental Justice Australia has been
pushing for reforms to Victoria’s pollution control laws and
increased community rights for many years.
The Bill replaces the Environment Protection Act 1970 with a
new Environment Protection Act 2018.

‘Communities in Melbourne’s west are crying out for
genuine access to appropriate justice processes that allow
environmental harms to be remedied.’

Access to justice for Victorian communities
Providing legal help for Victorians as part of the Community
Environmental Legal Service (CELS) program is one of the
many ways we pursue access to justice.
Funded by Victoria Legal Aid, the CELS program provides
everyday legal help for Victorians through the publication
of kits, fact sheets and videos which provide accessible and
practical environmental law information to the Victorian
community. Through the CELS program we also deliver
legal workshops in Victoria, run by one of our expert
environmental lawyers to suit the needs of community
groups or groups of individuals concerned about or
impacted by environmental issues.
We believe that all Australians have a right to clean air,
clean water and intact ecosystems. It’s also crucial that
our communities have a real say over what happens to our
environment, and that means participating in decisionmaking processes. We’re working to pursue environmental
justice for communities affected by environmental harm
by supporting their right to information, their right to
participate in the legal and legislative process, and their right
to participate in decision-making about their communities

This Bill represents a substantial overhaul of Victoria’s
pollution control laws which, although world leading when
they were introduced in 1970s, have fallen behind the times.
A key environmental justice reform is the introduction of a
legal right for the community to enforce pollution control
laws. Although we expect the Environment Protection
Authority to remain the primary enforcer of pollution laws,
the proposed right to take enforcement action will provide
an important safety net should the EPA fail to do its job in
enforcing pollution control laws. These new rights ensure
Victorians have the same rights as people in NSW and
Queensland to enforce pollution laws.
The Bill contains a general duty not to pollute, a new addition
to Victoria’s legal framework that adds an important
preventative focus to the legislation. This general duty
replaces the existing strict liability provisions that outlaw
causing pollution. This and other innovative reforms will
give the EPA regulatory tools to better protect community
health and Victoria’s natural environment, accountably and
responsively.
The Bill contains welcome reforms that will improve
access to information and increase the accountability of
the EPA and the participation of the Victorian community.
These include a legally mandated consultation charter
and a register of public information. It is a good to see a
thorough government review process, including significant
consultation, produce a raft of measures to improve the
health of the community.
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Nature
Places You Love

Injunction stops logging in five areas until 2019

Environmental Justice Australia is a proud member of Places
You Love – an alliance of about 40 groups that represent 1.5
million Australians in the quest for stronger laws to protect
nature. Australia already has laws that are supposed to
protect our unique wildlife, plants, rivers, reefs and forests.
Australia’s main federal nature law is the Environment
Protection and Conservation Act. But the EPBC Act is now
more than 20 years old. It was written when many of
the pervasive threats to our environment were less well
understood. And it has major failings. Like the exemption
it gives to the logging industry, via the Regional Forest
Agreements (RFAs), which we are challenging in the Federal
Court on behalf of the Friends of Leadbeater’s Possum.

We successfully gained a Federal Court injunction to prevent
logging in five areas that are home to greater gliders in
Victoria’s central highlands, while our Friends of Leadbeater’s
Possum v VicForests case goes to trial. This injunction gave
some certainty for the threatened species in these areas
and for the many people who love Victoria’s unique native
forests.

We recently had a good result in that case (see story
below), which gives some breathing space for threatened
Leadbeater’s possums, greater gliders and their habitat
in Victoria’s central highlands, which will be safe from
VicForests’ chainsaws while this case proceeds to trial.

This case challenges whether logging in certain areas can
continue to have a special exemption from Australia’s
national threatened species law. In March the Court found
the Regional Forest Agreement for the Central Highlands
does exempt logging from the EPBC Act – despite noncompliance with the RFA’s requirement for five-year reviews
– but importantly the Court found non-compliance with
other terms in the RFA may remove that exemption. We
allege certain terms are not being complied with, including
that VicForests failed to identify and protect Leadbeater’s
Possums and Greater Gliders, and their habitat.
This case has been partially funded by crowdfunding,
demonstrating the importance the community places on
this protection work. If successful, it could pave the way for
similar challenges to RFAs in other states.
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Protecting old-growth forest in East Gippsland
Our busy forest team have also been running a case in the
Victorian Supreme Court to protect ancient forest marked
for logging by VicForests, now encompassing more than 30
untouched areas. These areas have now been protected by
injunction while the case proceeds.
Our writ named VicForests and the Department of
Environment, Land, Water & Planning as defendants. The
case alleges that the environment department has not
protected the minimum area of old growth forest required
by law in East Gippsland, and that until it does, logging in this
area of old growth forest at Kuark is unlawful.
The environment department’s position in Court was that
it has no obligations to protect old-growth forest. We
believe the environment department has not protected the
minimum area of old growth forest required by law in East
Gippsland, and for some forest types the amount of old
growth protected could be as low as 17% when it should be
at least 60%. This case will test the point.
The case continues and once again, our community clients
are being assisted by successful crowdfunding to meet
court costs, reflecting the many Australians who want to see
unique plants and wildlife protected.

Blue ties mark the edge of a logging coupe in Gippsland’s oldgrowth forest
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Nature
Flora and fauna need stronger protection
This year saw some movement on our long-term efforts
to strengthen threatened species protection in Victoria.
However, the Victorian Government’s amended Flora and
Fauna Guarantee (FFG) Bill, introduced to parliament in late
May, continues to give governments too much discretion to
act or not act to protect the state’s threatened species.
We are concerned this Bill does little to strengthen the
FFG Act, which, despite being one of Victoria’s main
environmental laws, has achieved little for nature and
threatened species conservation since it was enacted in 1988.
We made more than 20 recommendations to Government
– including to insert mandatory protection for threatened
species and their habitats into the Act, which would have
significantly strengthened this law – but only two of our
recommendations have been included in this Bill.

We welcomed the commitment to maintain the ‘guarantee’
that Victoria’s flora and fauna can flourish in the wild.
Usefully, the Bill also updates some language, includes a set
of principles and improves the method to assess whether
to list a species as threatened, but it makes little change to
anything that would actually protect those species once they
are listed.
A key weakness with the FFG Act is that the parts of the Act
that could actually protect threatened species from known
threats are left entirely at the discretion of Government
to use or not to use. The experience of the last quarter of a
century is that they have not been used – at all.
We are continuing to work on this as we hope that this is part
one of the reform of this Act and that more changes that will
actually protect Victoria’s threatened species will come.

The endangered Bush Stone-curlew
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Rivers of the West
In 2017 we were instrumental in getting the ground-breaking
Yarra River (Wilip-gin Birrarung murron) Protection Act
passed through the Victorian Parliament. This year, we began
a new campaign to secure comparable legal protections for
key urban waterways in Melbourne’s west.
Working with several community groups throughout
the western suburbs and the Maribyrnong and Werribee
catchments, we are seeking to have the Maribyrnong and
Werribee Rivers and other smaller waterways acknowledged
as valuable community assets and better protected in law.

The project has brought together community groups,
councils and relevant agencies to collaborate on policy and
law reform ideas, and has fed protection and restoration
plans into the policy development processes of both
Government and Opposition. It has also confirmed the
effectiveness of our participatory design process in allowing
communities to have their say about the issues that affect
them and shape better outcomes for their environment.
A set of final proposals will result, to be used by community
groups in advocacy and laying the groundwork for legislative
and policy change in the next Parliamentary term.

This project continues our innovative participatory design
process whereby community members, either individually
or through community organisations, come together in a
structured way to propose and debate a reform program.
This is a process we pioneered in development of proposals
for the Yarra River Act.
The rivers of Melbourne’s west are valuable assets for
communities in the suburbs and rural hinterland, but
their protection and restoration is constrained by weak
and fragmented laws. For decades these rivers have been
neglected and inaccessible, damaging species, biodiversity
and the rivers’ resilience to climate change. Threats
include over-development, contaminated land nearby and
fragmented governance. Threatened species like the pygmy
perch are in serious trouble and populations of platypus are
at risk.
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Thanks and acknowledgements
Thank you for your support
Thanks to our many generous
donors who make our work possible,
particularly those who matched gifts
made in June this year.

Law student and lawyer
volunteers

EJA Awards

Tim Bate

Mike Campbell OAM

Jayson Broadway

Liv Fowler

This special recognition is reserved for
someone we believe has made a long
term contribution to environmental
justice – righting environmental
wrongs, fixing bad laws, championing
public participation and generally
standing up for the things we believe
in, like and effective and accountable
system of environmental regulation
and the community’s right to know
and to participate in decision-making.

Abigail Gedge

Pro bono contribution award

Tyana Del Campo

Environmental Justice Australia
warmly thanks the organisations
who have provided the financial
support that makes our work possible,
including:

Brittni Dienhoff

Australian Communities Foundation

William Field-Papuga

Department of Justice and Regulation

Sarah Flynne

Fremantle Foundation - DuffieldThomas Family Fund
Lord Mayor’s Charitable Foundation
Victoria Legal Aid, Community Legal
Centres Funding and Development
Program

Lloyd Duncan
Sara Etjemai
Ashleigh Feurtado

Crystal Holt
Georgia Huglin
Elizabeth Jacques
Kati Leuschel
Sophie Lloyd

Pro bono

Sean Maher

We thank the following for providing
their services at no charge or at
reduced rates:
Serena Armstrong
Mick Coleman

Alice Moore
Emily Morison
Crystal Nguyen
Lucy Richardson
Callum Rose

Jeff Cranston

Environmental justice award

Emrys Nekvapil and Sarah Zeleznikow
Since we began, we have relied
very heavily on legal and other
professionals to support our work on
a pro bono basis. We cannot achieve
all we do without our colleagues
in private practice and at the bar
supporting us and our clients with
their time and expertise at little and
often no cost.
Valuable volunteers award
Tom Rochford and Claire Toole

Salik Shafique

Earthjustice
Kathleen Foley
Peter Gray QC
Michael Green SC
Peter Hanks QC
Laura Hilly
Fiona Hudgson
Marque Lawyers
James Mack
Ron Merkel QC
Emrys Nekvapil

Nicola Silbert
Jacqui Simpson
Samantha Smith
Vanessa Sporne
Michaela Vaughan
Greta Walters
Teagan Watson
Kim Wilson
Tiffany Youssef
Moya Zhang

Paoli Smith Creative Agency
We benefit greatly from the
enthusiastic contribution of a large
number of volunteers, primarily law
students. We like to highlight the
contribution of one of our volunteers
to demonstrate the lengths they will
go to, to help our work.

Sarah Porritt
Helen Symon QC
Myles Tehan
Julia Watson
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