
Rivers of the West
Options and models for better legal and policy protections

Building on EJA’s earlier discussion paper and reports as part of the ‘Rivers of the West’ project, this 
document presents options and models for a law and policy reform agenda applying to the rivers and 
waterways of Melbourne’s west. 
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1 Options and models: how should we approach the task of 
setting them out?

As noted in earlier documents, both geography and the governance/management arrangements applying to the western 
rivers and waterways are complex. Two major catchments are at issue here (Maribyrnong and Werribee), as well as the 
sub-catchments and drainage patterns of creeks and wetlands. Additionally, improved protection and conservation of 
these places – in particular, their environmental, landscape, cultural and amenity values – occurs in a highly dynamic 
context. 

In this context, the approach taken below is to:

•	 lay out broad options and models for reform, effectively along a spectrum from minimal but constructive reform 
through to a ‘maximalist’ and ambitious approach to reform;

•	 propose reform models that can apply to the western rivers and creeks systems as a whole;

•	 assume sufficient flexibility in the model to allow other waterways in geographical proximity to be included, such as 
Moonee Ponds Creek or Little River.

2 Summary of options and models for consideration

The options suggested below can be summarised in this way:

Option Scope of reform Main characteristics proposed

Incrementalism Within existing legal and policy 
frameworks and using existing laws 
(with scope for reform of those laws)

Focus change on improving, adapting and 
better applying existing instruments to better 
environmental and public outcomes

River laws New legislation for Maribyrnong and 
Werribee Rivers

Adapt and apply Yarra Act model to main 
rivers and strengthen existing tools for better 
protection of urban creeks

Green infrastructure law Radical new legislative framework Enact urban rivers and waterways law 
with focus on major restoration of western 
rivers and waterways as base for ‘green 
infrastructure’ model, extensive connectivity, 
and new approach to urban design.
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3 Option 1: Reform from the status quo – incremental change

3.1 Summary

Reform and/or strengthening of existing legal and policy instruments, including State and local planning policies (in 
planning schemes) and the Regional (‘Healthy’) Waterway Strategy, supported by:

•	 preparation of a comprehensive suite of river and creek corridor strategies

•	 improvement of land-use planning controls through zoning provisions or ‘particular provisions’ (e.g. stormwater 
management standards)

•	 expansion of public reservations along waterways. 

3.2 Strengthen existing legal and policy tools

This model for reform would build on existing statutory and planning laws by strengthening those tools, applying them 
more evenly and/or effectively, and looking to enabling legislative change. In effect, this model would propose a program 
of reform based on existing legal and policy mechanisms, without any further high-level reforms.

3.3 Planning laws

3.3.1 New planning policy
Current Victorian planning policy contains general provisions concerning protection of rivers, which apply to all planning 
schemes. In the course of work on the Yarra River, specific protection policies were adopted for that river. Planning policies 
are tools within planning schemes expressing intentions and guiding directions for planning decisions. 

Local planning policies also establish a ‘finer grained’ focus on specific waterways, such as reference within the Wyndham 
Planning Scheme to the Werribee River and urban creeks as environmental assets. 
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Victoria Planning Provisions could be amended in order to introduce specific and dedicated protections for the 
Maribyrnong and Werribee Rivers, as well as the urban creeks in between (whether singularly or as a ‘Rivers and creeks of 
western Melbourne’ provision). These changes could be introduced under VPP, cl 12. 

3.3.2 Municipal strategies
Municipalities commonly prepare strategic documents intended to guide decision-making. This can apply not only 
to planning decisions but other decisions, such as funding or operations. Examples include Wyndham City Council’s 
Wyndham City Integrated Water Cycle Management Plan, the Kororoit Creek Regional Strategy 2005-2030, and the 
Maribyrnong River Valley Design Guidelines. 

A focus of reform could be a new generation of rivers and waterways strategy, contained for instance in a rivers, waterway 
and wetlands of the west biolinks strategy, building on existing work as noted above and in complementary documents 
such as the Healthy Waterways Strategy. 

3.3.3 ‘Distinctive areas and landscapes’ 
Proposed amendments to the Planning and Environment Act 1987 currently in the Victorian Parliament would enable the 
government to declare ‘distinctive areas and landscapes’ and to prepare and apply planning policies to protection and 
conservation of those areas. A Statement of Planning Policy in this context would operate in a similar manner to the Yarra 
Strategic Plan and include, for example, a 50-year vision, a framework for future land use and development, and scope for 
provisions or policies to be legally binding on public authorities. It is not certain, even should the amendments come into 
force, that these tools could be applied to all or any of the landscapes and areas of the west. 

3.3.4 Engaging with Precinct Structure Plans (strategic planning)
In planning schemes operating in municipalities along the Maribyrnong and Werribee Rivers there are more than 20 
zoning or development controls specifically drafted to account for impacts or issues along those waterways. This is in 
addition to standard zoning controls applied to land adjacent to or near those rivers (eg industrial, residential, public use, 
farm or urban growth zoning). These planning control are evolving rapidly in circumstances where ‘precinct structure’ 
planning (‘PSPs’) has been overlaid on land-use changes. Many PSPs that impact on western rivers and creeks have 
been completed. However, even in those circumstances implementation of urban design and development is not always 
settled. There are other circumstances in which this precinct planning has not commenced. There are many areas where 
precinct planning does not apply but where land use does or can affect rivers and waterways. 

3.3.5 Improving stormwater management practices
Planning controls include rules relating to particular issues (‘particular provisions’) which include better planning for urban 
stormwater management under clause 56.07 of all planning schemes. These controls in particular might be the focus of 
strengthened, more prescriptive and detailed measures for the management of urban stormwater. Included in this reform 
program would be review of the existing urban stormwater best practice environmental management guidelines. 
Additionally, these guidelines (or subsequent rules) might be prepared at the local catchment scale as well as in a general 
form.

3.4 Water laws

3.4.1 An expanded role for regional waterway strategies
Regional waterway strategies, such as Melbourne Water’s Healthy Waterway Strategy, are policies for management of 
waterways. Those functions include planning for community needs and environmental outcomes. Regional waterway 
strategies apply to waterways directly, and can apply to stormwater drains and works. Waterway strategies can be 
important also in guiding investment in waterways, such as restoration works. 

Waterway strategies could be strengthened. This may require changes to the Water Act or MW’s Statement of 
Obligations. For example, waterway strategies could be required to include urban stormwater management plans, applied 
to new drainage systems impacting on urban waterways, and/or retro-fitting over time (e.g. through works programs) 
improvements to urban stormwater infrastructure. 

https://www.wyndham.vic.gov.au/about-council/your-council/plans-policies-strategies/environment-sustainability-plans-strategies
http://www.folkc.com.au/Page/Kororoit-Creek-Regional-Strategy
https://www.maribyrnong.vic.gov.au/Building-planning/Future-planning/Current-strategic-planning-projects/Maribyrnong-River-Valley-Design-Guidelines
https://vpa.vic.gov.au/greenfield/
https://vpa.vic.gov.au/greenfield/
http://planningschemes.dpcd.vic.gov.au/schemes/vpps
http://www.epa.vic.gov.au/business-and-industry/guidelines/water-guidance/urban-stormwater-bpemg
https://yoursay.melbournewater.com.au/healthy-waterways
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Obligations could require the setting of flow or water quality targets or load limits on pollutants going into waterways. 
Melbourne Water might be given a more direct, explicit regulatory and enforcement role to enable the policing of 
pollutants from identifiable sources (e.g. building sites, industrial premises. The regional waterway strategy (HSW) could 
contain provisions that are intended to be directly binding on identified actors/persons. In this respect, the HWS for 
example would be, in part, a regulatory device as well as a planning tool, applied at the level of specific waterways. 

3.4.2 Water supply protection and special area plans
Water supply protection areas can be declared for an area in order to achieve the equitable and sustainable management 
of water resources. These operate under the Water Act. This type of regulation can be adapted to improve land, water 
and catchment management, especially in rural and peri-urban areas of the Maribyrnong and Werribee Rivers, for 
the purposes of delivering environmental and restoration outcomes. Management plans prepared for water supply 
protection areas, currently operate on various streams in the Yarra catchment. These are legally binding plans. 

3.5 Land laws

3.5.1 Expanding public reserves along waterways
A lot of lands along rivers and waterways in Melbourne’s west are held under private (freehold) tenure. As a consequence:

•	 substantial lengths of waterways are not accessible to the public;

•	 management of riparian lands is fragmented and is likely highly variable;

•	 strategic planning and management of riparian lands may be difficult;

•	 use of riparian lands for public purposes and monitoring for these purposes, including ecological restoration, cultural 
protection or public amenity, is inhibited. 

•	 Scope to bring riparian lands into public ownership or supervision, including to achieve environmental outcomes, is 
generally limited to reactive opportunities provided by development proposals or strategic planning.

Greater focus on managing western rivers and waterways as integrated entities can provide opportunities to review 
land tenure questions. In that context, we can look to ways to make land tenure more amenable to integrated waterway 
planning, management and biolinks. Existing tools can be applied to this issue, such as:

•	 incentive and payments schemes to achieve ecological or biolink outcomes;

•	 strategic uptake of conservation covenants to achieve those ends;

•	 direct public acquisition of riparian lands and/or amendment of planning schemes to apply public acquisition 
overlays to riparian zones. 

3.6 Analysis: strengths and weaknesses of incremental reform

Strengths Weaknesses 

Working within known policy and statutory frameworks Establishes no overarching, integrating or unifying 
framework for river/waterway management

Government, councils and public agencies familiar with 
existing frameworks

Existing fragmented governance maintained, eg between 
agencies, functions and instruments/rules

Potential to roll out progressively within existing land-
use and water management programs, eg preparation 
of Precinct Structure Plans, preparation of Regional 
Waterway Strategies or Sustainable Water Strategy

Public participation in governance or decision-making 
not advanced or improved; no additional participatory or 
accountability mechanisms

No major legislative changes or reform needed, hence 
arguably more expedient option

https://www.melbournewater.com.au/water/waterway-diversions/stream-flow-management
https://biolinksalliance.org.au/
https://www.trustfornature.org.au/conservation
https://www.maddocks.com.au/land-reserved-for-a-public-purpose-compensation-without-acquisition-what-does-this-mean-for-water/
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4 Option 2: Transferring a ‘river law’ model to the west - a ‘river 
laws’ model

4.1 Summary 

•	 Adapt and apply ‘river legislation’ along the Yarra River Act model to the major rivers of the west, the Maribyrnong 
and Werribee Rivers.

•	 Strengthen planning controls and/or waterway strategies to the minor creeks.

4.2 Adapt and apply ‘river laws’

A second approach to reform focuses on application of the Yarra River Act model to the main rivers of the west, combined 
with improved protections for the urban creeks (although not in legislative form). 

As noted elsewhere, the model of integrated river management contained in the Yarra River Protection (wilip-gin 
Birrarung murron) Act 2017 (‘Yarra River Act’) includes a number of key features:

•	 Legislative recognition of the river as a single integrated (‘living and natural’) entity;

•	 Long-term vision and ambition driving practice and planning;

•	 Extensive ‘protection principles’;

•	 A comprehensive strategic planning framework (Yarra Strategic Plan), of which identified provisions may bind public 
authorities;

•	 Application of strategic planning to the river channel and declared riparian areas, with potential for application to 
areas within adjacent municipalities;

•	 Independent statutory ‘oversight’ bodies, including a Birrarung Council and the Commissioner for Environmental 
Sustainability;

•	 Rationalisation of public lands into a Greater Yarra Urban Parklands. 

The Yarra River Act is a ‘framework’ Act enabling more integrated strategic planning and revised public lands management 
of the river corridor.

https://www.planning.vic.gov.au/policy-and-strategy/waterways-planning/yarra-river-protection
https://www.planning.vic.gov.au/policy-and-strategy/waterways-planning/yarra-river-protection
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4.3 Maribyrnong and Werribee River Acts

A centrepiece of the ‘river law’ model of reform would be adaptation of the main features of the Yarra River Act to the 
Maribyrnong and Werribee Rivers. This includes enactment of stand-alone legislation applying to each river. 

Translation of certain provisions from the Yarra River Act might be reasonably straightforward. For instance, river 
‘protection principles’ could equally apply to the western rivers, as could integrated strategic planning, and independent 
oversight bodies. 

There are areas in which a degree of departure from, or variation on, the Yarra River Act would also need to be identified. 
For example, the extensive retention of Crown lands and public reserves along the Yarra River, which have been 
incorporated into new ‘parklands’ is far less a feature of land tenures along the western rivers. Indeed, the absence of 
Crown riparian reserves, as well as wider public lands along these rivers, is a distinguishing factor in land management. 
If public access and amenity, as well as ‘biolinks’ are to be a feature or intended outcome of new laws, they may have to 
tackle questions of tenure and river reserves. 

Additionally, the upper catchment of the Yarra River is enclosed by public lands, including national park lands and 
protected water supply catchment. This is, for the most part, absent from the western rivers. Planning and governance 
arrangements would need to contemplate the application of ‘river laws’ to the headwaters of each river and relevant 
tributaries. 

In other respects, design of Maribyrnong and Werribee River legislation may need to accommodate other nuances and 
distinguishing factors. For instance, absent a closed upper catchment, each river has been and is substantially influenced 
by land clearing and uses in rural areas. Also the structure of the rivers is influenced by key tributaries – indeed, the 
Maribyrnong is effectively a confluence of tributaries. In these respects, legislation would need to account for lands (and 
waters) beyond the main channel of the rivers, at least more comprehensively than the Yarra River Act does. Further, 
there may need to be a greater emphasis in western rivers Acts on environmental restoration alongside protection. 
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4.4 Strengthened recognition for minor creeks and waterways

The ‘river laws’ model would not intend to apply the Yarra River Act model to the creeks between the Maribyrnong and 
Werribee Rivers. The focus of legislation would be the larger rivers. Application of discrete legislation to each creek in the 
west would likely be unwieldy. 

While those waterways might not be given legislative protection in that manner, other tools could be used to strengthen 
protections and outcomes for the urban creeks. This includes those measures identified above, in the discussion on 
incremental changes using existing frameworks. 

4.5 Analysis

The strengths and weakness of the ‘river laws’ approach include the following:

Strengths Weaknesses 

A model for legislative protection of major waterways, 
with clear statutory place-based protections

Requires considerable political ‘buy-in’ and community 
campaigning to be successful

An integrated management tool (strategic plan) for each 
river

Extended timeframes in which to achieve reform, 
including policy development process (1-2 Parliamentary 
terms?)

Borrow and adapt protection and conservation measures 
from existing legislation

Potential to import limitations of Yarra River Act, eg 
geographic constraints of corridor rather than catchment 
management

Long-term vision and planning Different treatment of minor creeks and potential for less 
favourable outcomes for those waterways

Strengthened legal and policy protections for minor 
creeks and waterways

Possible legal uncertainties if inconsistencies with 
Melbourne Strategic Assessment

Enhanced public profile and status of western rivers and 
waterways

Legislative reform required
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5 Option 3: An Urban Rivers and Waterways (Green Infrastructure) 
Act – a radical model

5.1 Summary 

•	 Legislation looking to extensive protection and restoration of integrated (biolink) networks of rivers, waterways and 
other environmental assets

•	 Legislative and policy approach treating rivers and waterways as ‘green infrastructure’ and adapting models of major 
projects and infrastructure management to environmental protection and restoration

•	 Develop and use a range of innovative or experimental legal and policy tools such as:

 – Integrated resource (strategic) planning and enhanced land-use codes (eg for stormwater management)

 – ‘Green’ accounting for ecosystem goods and services

 – Funding reform, including a Green Infrastructure Fund and taxing/rating based on environmental or social 
costs/benefits

 – A Green infrastructure Authority, oversight bodies, and co-management with community groups at local 
waterway restoration level

5.2 Green cities and green infrastructure: starting points 

A strengthened legislative scheme for waterway protection can be aimed at setting a new long-term agenda for 
urbanisation. This approach would take inspiration from emerging models of and experiments in ‘green cities’. 

One premise of a ‘green city’ model is to start with a focus on the rivers and waterways because of these features are 
important remnant natural places and systems in Melbourne’s west. 

https://theconversation.com/why-green-cities-need-to-become-a-deeply-lived-experience-65566
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A second premise is that restoration and changed practices and norms are required in managing waterways and 
(urbanised) catchments. What is envisaged is not only a strengthened model of integrated catchment and water 
management but a new urban design law. The current starting point is that environmental and ‘river health’ matters are 
an ‘add on’ to conventional urban planning and development. This may be expressed as environmental strategies being 
considerations in development planning rather than outcomes integrated into development, land use, water and resource 
management. 

A third premise for this approach is that the protection and restoration of green spaces, in particular rivers and waterways, 
is an essential component of providing ‘liveable’ communities. This work should have comparable status to the design and 
delivery of ‘major projects’. Why ought protection and restoration of waterways not have similar standing to other major 
infrastructure projects? 

In attempting to flesh out this approach the following elements might be part of the design of a new Act.

5.3 The object of the legislation is restoration and connection

The purposes of the legislation would be to protect and restore declared waterways, to establish or extend ecological 
(biolink) connections between or along waterways, and to (re) establish communities’ connections to those places. 

5.4 Declarations of green infrastructure and protection and restoration projects

The Act would provide that the Minister can declare rivers, waterway, wetlands and other connected or contiguous places 
as green infrastructure, which would mean places or systems of natural value and providing ecosystem services to the 
community and to the environmental generally. There could be an obligation to declare certain rivers or waterways as 
green infrastructure. 

Also the Minister would be required or empowered to declare strategic protection or restoration projects, which are 
undertaken for the benefit of those places of declared green infrastructure. The rivers, waterways and wetlands of the 
west may be targeted in particular as sites of urban re-wilding projects. 

5.5 Integrated planning and management

Governance of waterways would include the preparation and application of Strategic Plans similar to those to be 
developed for the Yarra River. A clear and express focus on the need for planning that traverses key areas of resource 
management is required. That is, strategic planning must necessarily contend with land use planning, works and building 
design, water management, catchment management, biodiversity, and so forth. The strategic planning framework would 
need to be a ‘Green Infrastructure Plan’ or, rather, a series of rolling plans over the long-term. 

Distinguishing features from the Yarra model might include:

•	 a clear ambition to ‘mainstream’ green infrastructure models in a staged manner using the western rivers and 
waterways as a base and starting point;

•	 set binding green infrastructure targets, such as green rooftops, reduction in impervious surfaces, soil moisture 
outcomes, stream baseflows, modified hydrographs, public reservations, and levels of community organisation. 

•	 requirements for management codes for issues such as for stormwater management and riparian revegetation. 

5.6 Green accounts

The Act would establish a system of green infrastructure accounts. This green infrastructure accounting would be 
required in policy- and decision-making at various levels. Green accounting for ecosystem values and benefits attributable 
to the rivers and waterways of the west would represent a tangible tool for the ‘internalisation’ of environmental costs 
and benefits, which is a principle of sustainable development. 

https://theconversation.com/more-than-just-drains-recreating-living-streams-through-the-suburbs-83345?utm_source=twitter&utm_medium=twitterbutton
http://vnpa.org.au/publications/start-with-the-grasslands/
https://theconversation.com/concrete-jungle-well-have-to-do-more-than-plant-trees-to-bring-wildlife-back-to-our-cities-51047
http://www.abc.net.au/news/2018-05-20/why-australia-needs-more-rooftop-gardens/9775464
https://theconversation.com/how-green-is-our-infrastructure-helping-cities-assess-its-value-for-long-term-liveability-50528
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5.7 Funding reform

Reform of funding available to restoration and green infrastructure projects would be needed. This could include 
establishment of a Green Infrastructure Fund, reform of the way developer contributions are collected and administered, 
and/or novel measures connected to pricing costs and benefits to the urban river environment (e.g. taxing or rating 
attached to impervious surfaces; taxes attached to development or land use transactions). 

5.8 Participation and institutions

Major infrastructure delivery legislation typically includes management by a public authority. It would be appropriate to 
establish a Green Infrastructure Authority to administer projects. In addition, two other features of governance should be 
implemented:

Oversight: an advisory and policy-making body, reporting directly to Parliament, overseeing performance and outcomes 
sought to be achieved under the Act and its instruments, Under the Yarra River Act, functions like these are undertaken by 
the Birrarung Council and the Commissioner for Environmental Sustainability. 

Participation: co-management at the level of particular waterways and places between community organisations and 
public authorities charged with managing and delivering plans, projects and programs. The legislation would recognise 
the role of community organisations in managing and advocating for rivers, creeks and wetlands. Without communities 
green infrastructure won’t work.

5.9 Analysis 

Strengths Weaknesses

Model for comprehensive protection and restoration of 
rivers and waters

Major departure from existing nature protection, urban 
planning and waterway management models

Builds on and adapts an existing model for major projects 
planning and delivery

Unfamiliar language and narrative as applied to rivers and 
waterway protection

Shift narrative and language around rivers and waterways Speculative and experimental approach 

Provides a series of potentially powerful tools for 
restoration and protection

Various policy tools, such as green infrastructure accounts, 
are still undeveloped

Scope for development and use of urban design tools and 
principles directed to reversing harm and impairment to 
waterways

Would require a very high level of political buy-in 

Focus on biolinks and rebuilding nature-based 
connections

Major legislative reform required

Focus on public participation and connection of 
communities to rivers, waterways and places

https://theconversation.com/how-do-we-turn-a-drain-into-valued-green-space-first-ask-the-residents-86226
https://theconversation.com/how-do-we-turn-a-drain-into-valued-green-space-first-ask-the-residents-86226
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About Environmental Justice Australia

Environmental Justice Australia (formerly the Environment Defenders Office, Victoria) is a not-for-profit public interest 
legal practice. We are independent of government and corporate funding. Our legal team combines technical expertise 
and a practical understanding of the legal system to protect our environment.

We act as advisers and legal representatives to community-based environment groups, regional and state environmental 
organisations, and larger environmental NGOs, representing them in court when needed. We also provide strategic and 
legal support to their campaigns to address climate change, protect nature and defend the rights of communities to a 
healthy environment.

We also pursue new and innovative solutions to fill the gaps and fix the failures in our legal system to clear a path for a 
more just and sustainable world.

Donate at: www.envirojustice.org.au/donate
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