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Toward a new generation of law and policy for Melbourne’s 
western rivers and waterways: first steps in community design of 
proposals 
 

Introduction 

This paper is intended to inform discussions for the first workshop on law reform for Melbourne’s 
western rivers and waterways. This workshop is one of four proposed to discuss and work through 
issues, visions, options and proposals for a new approach to legal protection of these waterways. 
The workshops will be held between March and June 2018. The workshops are intended to be a 
conversation among interested community organisations and NGOs as to issues that ‘river law’ 
reform might tackle and possible directions for change. These build on earlier discussions conducted 
in late 2017 and early 2018. Presentations from those latter discussions are available here.  

Rivers and waterways of Melbourne’s west 

Melbourne’s western suburbs and surrounding hinterland are geographically distinctive. Comprising 
large areas of volcanic plains with ranges in the hinterland, Melbourne’s west is dissected by a series 
of important rivers and waterways. The larger of these are the Maribyrnong and Werribee Rivers. 
Other waterways of significance include Little River, Skeleton Creek, Laverton Creek, Cherry Creek, 
Kororoit Creek and Moonee Ponds Creek.  

The great native grasslands across the plains and red gum woodlands along the rivers and creeks are 
now largely gone. Protection and restoration of remnants varies. Our western rivers and waterways 
are among the main remnant natural features in this part of urban and peri-urban Melbourne. As 
with most urban waterways, these places have changed extensively as British settlement, and then 
the city, expanded westwards. The limited protective measures on the Yarra River in Melbourne’s 
east, such as retention of parklands and a ‘green’ corridor and closure of the upper catchment, are 
largely absent from the western rivers. Nonetheless, these places are especially important to 
communities in the west, to Traditional Owners, and to Melburnians generally.  

‘River law’ reform as an emerging model of waterway management: the Yarra 
River Protection (wilip-gin Birrarung murron) Act 2017 (Vic) (‘Yarra River Act’) 

Establishing rules and management arrangements for waterways is not a new exercise. There are 
many and varied circumstances and models in Australia and around the world. In Europe and 

http://www.envirojustice.org.au/projects/rivers-of-the-west/
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Southeast Asia, for instance, rivers and river basins cross international borders, and multi-
jurisdictional arrangements are required to govern them. In Australia, governance arrangements for 
rivers often fall within the ambit of State water resources legislation and may be criss-crossed by 
other laws and regulations. In the largest river basin, the Murray-Darling, environmental crisis led to 
overarching national legislation in 2007 and subsequent regulation at Basin (‘Basin Plan’) and sub-
catchment levels (‘water resource plans’).  

In 2017, the Victorian Parliament legislated for a new model of river governance and management, applied 
specifically to the Yarra River. A key feature of this legislation is establishment of a single, integrated scheme 
for most of the river corridor. This approach is unique, because historically the management of rivers and 
waterways under Australian law, both geographically and functionally, fragments waterways. Geographic 
fragmentation occurs across administrative regions, such as local government boundaries, and functional 
fragmentation occurs across distinct legal regimes for managing, for example, land use, water, and 
biodiversity.  

The Yarra River Act is also an attempt to manage a river through a single, coherent legal scheme and, 
in so doing, overcoming fragmented governance by multiple authorities such as those related to 
planning, water and biodiversity legislation. The Yarra River Act provides a ‘framework’ law to align 
management arrangements for the river; it does not abolish other laws and legal schemes, such as 
those relating to water or planning. 

The Yarra River Act contains certain important features within the broad ‘framework’ legislation. These key 
features include:  

• a single Yarra Strategic Plan to be applied to the river corridor and establishing obligations on public 
authorities in terms of activities affecting the Yarra River;  

• independent institutions in the form of a Birrarung Council to advise on and advocate for the River 
and a new role for the Sustainability Commissioner to monitor and reporting on the environmental 
condition of the river 

• a strong set of governing principles;  
• recognition of Traditional Owners (Wurundjeri) and dedicated positions for them on the Birrarung 

Council; and  
• the intention that the river be recognised as a single ‘living and integrated natural entity.’  

The Yarra River Act is not without its limitations. For instance, its effects will be limited geographically. The 
Yarra Strategic Plan, the main regulatory tool under the Act, applies primarily to the river channel and 
adjacent Crown lands. It may apply more widely across municipalities bordering the river. It does not apply 
to the wider Yarra catchment, including many of the tributaries. Regulatory tools, such as the Yarra Strategic 
Plan, will require a high degree of negotiation and, ultimately, political sign-off.  

Nevertheless, the Yarra River Act model may provide an important starting point for reform of the 
management of the rivers and waterways across Melbourne’s West.  

The Victorian Government’s Yarra River Action Plan specifically identifies the prospect of extending and 
reforming planning and regulatory protections for urban rivers and waterways across Melbourne (at Actions 
27-29).  

https://theconversation.com/new-law-finally-gives-voice-to-the-yarra-rivers-traditional-owners-83307
https://www.planning.vic.gov.au/policy-and-strategy/waterways-planning/yarra-river-protection
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Development of key measures under the Act, such as the Yarra Strategic Plan and the formation of the 
Birrarung Council, is currently underway and their success will be crucial to the overall success of this ‘river 
law’ model.  

Adaptation of the Yarra River Act model to Melbourne’s west would need to occur in a manner mindful of 
opportunities as well as differences in circumstances. For example, river corridor planning, independent 
oversight and strong Indigenous perspectives, under the authority of stand-alone legislation, can establish a 
powerful base for long-term management and restoration.  

Considerations for legal reform 
Geography 

In comparison to the Yarra River, the rivers and waterways in Melbourne’s west arguably present a more 
complex geographical picture. Where the Yarra comprises a single river corridor (albeit with many important 
tributaries), the west includes two larger rivers – the Maribyrnong and the Werribee – as well as smaller 
creeks. In addition there are ephemeral wetlands and artificial wetlands of significance (such as the 
Werribee Treatment Plant). There is a relatively high degree of ongoing urbanisation occurring in proximity 
to all waterways, facilitated by the Urban Growth Boundary and accompanying planning frameworks. Unlike 
the Yarra, neither the main rivers nor other waterways have benefited from protection of headwaters. 
Indeed, significant urban expansion is occurring in the upper parts of catchments such as the Maribyrnong, 
for example in the Macedon Ranges, Gisborne, Sunbury and Romsey.  

The particular circumstances of the western rivers and waterways 

The rivers and waterways of Melbourne’s west are not governed under a single legislative 
(framework) scheme. There is also geographic fragmentation across various Council areas. Unlike the Yarra, 
there has been little review or assessment of river management in the west, and there is a relative paucity 
of overarching planning guidance or direction.  

The Maribyrnong River and its tributaries are managed under: municipal planning schemes and policies 
(land uses); Bulk Entitlement orders (water); a regional waterway strategy (river health); a regional 
catchment strategy (catchment management); the State Environment Protection Policy for Victorian waters 
(pollution); and management plans attaching to public reserves. The Werribee River is governed by a similar 
set of regulatory arrangements, with certain important variations, such as more extensive water licensing 
and extraction. The creeks across Western Melbourne have some protections and management 
arrangements under municipal planning schemes and the regional (‘healthy’) waterways strategy.  

Key issues 

There are several compounding issues affecting the rivers of Melbourne’s west and that illustrate the need 
for a new approach to their management. Some of these issues are long-standing and typical of urban 
impacts on waterways; others are more recent. The evidence base for effective future management of 
these waterways is also limited in key respects (for example, there is lack of systemic flora and fauna 
assessments). Key issues include: 

• Fragmented governance and lack of strong and transparent laws protecting rivers and waterways. 

https://vpa.vic.gov.au/greenfield/more-information/urban-growth-boundary-key-facts/
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• Highly modified hydrology (flows), as a result of storage, extraction, impervious surfaces, removal of 
native vegetation, and interception activities , which contributes to stressed in-stream biodiversity. 

• Impacts of rapid urbanisation on riparian lands, catchments and waterways themselves. 
• Poor water quality, which results from various factors such as point-source pollutants, stormwater 

or rural runoff, and also contributes to stressed in-stream biodiversity. 
• Limited protection of Indigenous heritage and inadequate recognition of Traditional Owner 

custodianship.  
• Historic loss of native vegetation along rivers and waterways in the adjacent catchments.  
• Limited access to river areas and amenity. 
• Lack of connected environmental corridors along rivers and waterways 
• Lack of protection of significant landscapes and landscape features 

Timing and strategy 

Whether the Yarra River Act will help to achieve practical changes to the environment and 
management systems and provide benefits to communities is as yet largely unknown. Shifting the 
way in which the river corridor and landscape is managed is a measured, long-term task – hence, the 
50-year vision and sequential strategic plans intended to achieve change.  

This then raises the question as to whether communities in western Melbourne should wait and see 
what the new Yarra River legislation can achieve before making decisions about applying that 
approach to the Maribyrnong, Werribee and western waterways. There may be other reforms to be 
pursued in the meantime, such as improving planning protections, strengthening river health 
strategies and expanding acquisitions of riparian lands for public reserves. Waterway management 
in Melbourne’s west currently confronts highly dynamic and challenging urban growth, and it may 
be that responding to these challenges are the immediate priority.  

Alternatively, can the Yarra River Act provide momentum for improved protections and restoration 
approaches for the west? If so, how is it to be ‘translated’ or applied? Is there more than one way in 
which legal tools can be crafted to achieve desired protection and longer-term restoration of 
waterways in Melbourne’s west? Is there a preferred law reform strategy, or is more than one 
strategy necessary?  

Legal and policy tools for the management of urban waterways 

As indicated above, there are a variety of legal and policy tools that may be applicable to the task of 
managing the rivers and waterways of Melbourne’s west. Considering a new generation of 
governance of these urban rivers and waterways requires some more specific reflection on the tools 
currently available, their potential adaptation and reform, and proposals for new tools.  

A next generation of urban river laws for Melbourne’s west might include the following possibilities. 

New State and/or local planning policies  

Planning policies are tools used under planning legislation to guide and direct how planning schemes 
are to be used or what they seek to achieve. They are contained within a State planning policy 
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framework or a local equivalent. Specific controls under planning schemes, such as zoning 
requirements or overlays, will usually have as one purpose the implementation of State and/or local 
planning policies, and they will be applied and interpreted in light of those planning policies.  

State planning policy dealing with western rivers and waterways is limited. For instance, there is 
State planning policy concerning rivers in general, which references guidance for the Maribyrnong 
River (Victorian Planning Provisions, cl 12.05), but no dedicated measures for protection and 
restoration of these waterways. Specific protections have been introduced for the Yarra River.  

Stronger and more coordinated planning controls across municipalities  

Planning schemes include various types of control on land use and development. There could be 
more coordinated and systematic use of appropriate planning controls, such as zones and overlays, 
along Melbourne’s western rivers and waterways, in order to implement better overall outcomes for 
the environment and community. Current planning controls are often applied in an ad hoc or 
opportunistic fashion, rather than being consistent with larger policy purposes of river protection 
and restoration. For instance, planning controls may reflect the patchwork of historic land uses along 
rivers and waterways, or reflect what development proponents were able to achieve in particular 
circumstances, or represent an attempt to integrate new methods of water sensitive design where 
the opportunity permitted. Greater coordination and collaboration across municipalities may also 
assist in a more coherent, strategic approach along the course of waterways.  

Strengthen regional waterway strategies 

Regional waterway strategies are prepared under Part 10 of the Water Act 1989 by Melbourne 
Water as an ‘authority’ under that Part of the Act. This strategy is commonly referred to as the 
Healthy Waterways Strategy (‘HWS’). It applies to all designated waterways (including tributaries) 
and designated land within Melbourne Water’s areas of responsibility. This includes the rivers and 
waterways of Melbourne’s west. Melbourne Water has also prepared a Stormwater Strategy which 
is intended to operate in concert with the HWS, so that there is a more integrated water 
management approach, especially across land and water affecting waterway health.  

The HWS is an important tool in contributing to improvement in river and waterway health across 
the West. It is a detailed mechanism for managing diverse threats, and it significantly directs 
investment in restoration and river health. However, there are certain limitations and constraints in 
the HWS model: 

• The HWS is influential in decision-making and investment, but of itself contains no binding 
obligations on statutory decision-makers or on private actors such as landowners adjacent to 
rivers and waterways; 

• The HWS may apply to certain lands and works, as well as to the waterways directly, which is 
important where managing terrestrial impacts on waterways (such as adjacent 
developments or changed land uses). However, how the HWS regulates the complex inter-
relationships of waterways and adjacent land uses and land management is not clear; 

• How the HWS extends to and manages groundwater and the important connections 
between groundwater and surface waters is not clear; 

http://planningschemes.dpcd.vic.gov.au/schemes/vpps
https://yoursay.melbournewater.com.au/healthy-waterways
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• The concept of waterways under the Water Act expressly excludes private dams, despite the 
important and cumulative impacts these landscape features can have on overall waterway 
health.  

Strengthening the legal basis for regional waterway strategies such as the HWS in order to contend 
with these types of limitations may produce more effective instruments for managing the western 
rivers and waterways. 

Strengthened Regional Catchment Strategies 

Another type of planning tool used for managing waterways and catchments in Victoria are Regional 
Catchment Strategies (‘RCS’) prepared under the Catchment and Land Protection Act 1994. RCSs are 
not only important instruments for the assessment and management of rivers, waterways and 
wetlands. They are also key instruments in wider environmental management, such as biodiversity 
conservation and restoration, and control of invasive species. RCSs are used as tools to direct 
investment and resources into conservation and ecological restoration.  

However, the legal effect of RCSs is limited. Their contents are not binding on public authorities or 
private entities, although public authorities must have regard to RCSs in carrying out land 
management functions.  

RCSs are an important environmental and natural resources management device, especially for river 
and waterway management. Strengthening the effectiveness of RCSs could be achieved if there 
were stricter obligations to implement measures under them, or if RCSs were given greater 
regulatory effects (and if authorities were given greater regulatory roles, for example, Catchment 
Management Authorities).  

Application of ‘Distinctive Areas and Landscapes’ legislation to western rivers and waterways 

The Victorian Government has proposed amendments to the Planning and Environment Act 1987 in 
order to provide for a scheme recognising and protecting ‘distinctive areas and landscapes.’ One of 
the main tools that would be established under this scheme is a form of strategic planning similar to 
that operating under the Yarra River Act. This would be form of strategic planning at the landscape 
scale, which public authorities would have to consider in decision-making and in some circumstances 
bind them.  

The first initiative in this this type of strategic planning has commenced in preparation of a ‘Localised 
Planning Statement’ for the Macedon Ranges. This area is within the upper catchment of the 
Maribyrnong River.  

The purposes of the proposed ‘distinctive areas and landscapes’ law include recognition of declared 
areas and landscapes and conservation of unique features, special characteristics, and the ecology of 
those areas. In order for a declaration to occur, an area or landscape must meet certain criteria, such 
as outstanding environment significance, geographical features, cultural or heritage significance, or 
land productivity; and the Minister must be satisfied that there are significant or irreversible threats 
to the area. These criteria may constrain whole rivers or waterways from being declared and 
protected under these arrangements, although they may apply to particular areas of landscapes.  

http://www.ppwrcs.vic.gov.au/
http://www.ppwrcs.vic.gov.au/
https://engage.vic.gov.au/macedon-ranges-localised-planning-statement
https://engage.vic.gov.au/macedon-ranges-localised-planning-statement


7 | P a g e  
 

Maribyrnong and Werribee Rivers Act(s) 

Enacting special purposes legislation for each of the Maribyrnong River and Werribee River 
represents an outcome most directly comparable to what has been achieved for the Yarra River. The 
Yarra River Act does provide an existing template for these western rivers, including key measures 
already identified, such as an overall long-term vision and strategic planning, protection principles, 
oversight bodies, and coordinated roles for councils and public authorities. However, direct 
application of the Yarra River model may need to be closely considered. For instance, what should 
be the geographic application of controls under a new Act?  

Other variations on the idea of special purpose river legislation could be considered. For example, 
could there be a single Act for both the Maribyrnong and Werribee Rivers? Could there be – and 
should there be - a single special purpose Act for all the rivers and waterways of Melbourne’s west? 

An Urban Rivers Act  

Taking the model of special purpose rivers legislation even further, another possibility is to establish 
a legislative scheme intended to apply to identified rivers and waterways across urban Melbourne 
(and relevant areas of hinterland). The existing arrangements for the Yarra River maybe carved out 
of this kind of scheme. Nevertheless, legislation could establish a common template or model (or 
perhaps more than one model, depending on scale) for the management of urban waterways. This 
type of approach could then extend a model of integrated management not only to waterways in 
Melbourne’s west but arguably to those to the southeast of Melbourne (e.g. Dandenong Creek, 
Mordiallic Creek, Kananook Creek) and to Geelong (e.g. Barwon River, Little River, Hovells Creek).  

Questions for consideration: 
Issues 

• Are the ‘key issues’ noted above a comprehensive, or representative, list of matters that 
legal reform for the ‘rivers of the west’ is seeking to tackle? What pressing issues may be 
absent from this list?  

Role of law reform 

• What useful role can law reform provide in the ongoing and long-term management of these 
river and creek systems? What other measures are a necessary part of ‘best practice’ 
management? 

Which legal tools? 

• What role might - and should - each of the legal tools identified above have in reformed river 
governance? 

Special purpose river laws? 

• Is a Maribyrnong River Act, a Werribee River Act, or other form of special purpose river law 
for Melbourne’s West desirable? Feasible?  
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Relevance of the Yarra River Act? 

• How directly applicable is the Yarra Act to law reform for the rivers and creeks of 
Melbourne’s West? What lessons may there be from the experience of achieving this law? 
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