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1 Executive summary 

The 2008 State of the Environment Report presents a dire picture of the long-term decline in river health in 

Victoria. The recent releases of the Northern Region Sustainable Water Strategy and the draft Western Region 

Sustainable Water Strategy have again highlighted that the current system of water management in Victoria 

does not adequately provide for or protect environmental water. Despite the commitments made in the National 

Water Initiative (“NWI”) and the Victorian White Paper Our Water Our Future (“White Paper”), and the 

subsequent 2005 reforms of the Victorian Water Act 1989 (“Victorian Act”), environmental water in Victoria is 

still of insufficient volume and not properly accounted for, and the majority of it is not a secure entitlement.  

Although the establishment of the environmental water reserve (“EWR”) in the Victorian Act improved the legal 

framework for the provision and protection of environmental water, it is clear from the Sustainable Water 

Strategies and the State of the Environment Report that the EWR has fallen short of expectation and the needs 

of the environment, particularly in light of climate change. 

Further reform of the Victorian Act is urgently needed to ensure that the EWR will maintain and restore 

ecosystems and river health into the future.  

This report makes a number of recommendations for changes to the legal framework for water management in 

Victoria to better provide for and protect environmental water.  

The report firstly discusses the initial commitments made by the Victorian Government for the EWR through the 

NWI agreed by the States and Commonwealth in 2004 and the White Paper.  It then gives recommendations for 

legal improvements to the Victorian Act focused on three areas: 

• ensuring that environmental water meets environmental needs: providing enough water in the EWR to 

maintain and restore ecosystem health; 

• strengthening protection of environmental water: ensuring that water in the EWR is secure and accountable; 

and 

• improving management of environmental water: establishing an environmental water holder (“EWH”) to 

manage all environmental water to achieve the legislated EWR objective.   

Lastly, there is a discussion of how the EWR is likely to interact with the new Commonwealth sustainable diver-

sion limits, and of the weaknesses in the Victorian Act in preparing for the new Murray-Darling Basin regime. 

The recommendations in this report can be implemented as a package because each recommendation 

complements and strengthens the others. However any one or more of the recommendations could be 

implemented without the need to implement any other – each recommendation on its own will go some way 

towards improving the EWR and therefore is beneficial. 

1.1 Key Recommendations 

The following key recommendations are made throughout this report: 

• The objective of the EWR should be amended to place a clearer onus on government to restore and maintain 

environmental values and ecosystem health. 

• A legal obligation should be placed on the Water Minister to bring enough water under the EWR and manage 

it in such a way that the environmental values and health of fresh water ecosystems be restored and 

maintained. 
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• A legally binding ‘sustainable baseflow’ should be established in the Victorian Act for all Victorian water 

resources to ensure that there is enough water available to the environment to achieve the EWR objective.  

• Long-term water resource assessments should be reduced to 10-yearly with the first commencing in 2014. 

• The Ministerial power in the Water Act to permanently qualify rights as a result of a long-term water resource 

review should be brought forward from 2021 to 2014, in line with the earlier long-term water resource 

assessments. 

• Water in the environmental water reserve should be converted to a proportional share of inflows to ensure 

that low inflows and climate change do not disproportionately impact environmental water. 

• Environmental water should be converted to environmental entitlements to give it equivalent legal status to 

consumptive water where this would benefit the environment. Where it is not possible to convert 

environmental water to environmental entitlements, the rules that establish that water as environmental 

water should be clear and accountable.  

• All types of environmental water under the EWR should be held by the Crown (currently via the Environment 

Minister) primarily by converting environmental water into environmental entitlements. If environmental 

water remains that cannot be converted to environmental entitlements and therefore is not held by the 

Crown, it should be managed on behalf of the Crown by an independent EWH. 

• All water in the EWR should be accounted for as required by the NWI.  The Victorian Act should be amended 

to require: public reporting of all environmental water that is included in the EWR; reporting of the delivery 

of that water; and the outcomes of delivery.  The Victorian Water Register should be modified to allow full 

reporting of environmental water requirements and delivery.   

• The Victorian Act should be amended to provide clear requirements to comply with terms and conditions of 

both bulk entitlements and environmental entitlements and include penalties for non-compliance.  The 

Victorian Government should properly monitor compliance and be prepared to take enforcement action for 

any breaches. 

• Over time, as reform of the Victorian Act continues in line with the NWI, the need for temporary qualification 

should be reduced or eliminated.  In the meantime, immediate amendments should be made to the Victorian 

Act to improve the temporary qualification provisions so that their use does not disproportionately affect 

environmental water and damage the environment. 

• The Victorian Act should require that the Minister must: make a public notification of his/her intention to 

temporarily qualify rights; allow for public consultation and independent review, and; require publication of 

any qualification that does occur, including what the likely environmental impacts will be. 

• The Victorian EWH should be a statutory position with powers and duties set out in legislation.  It should be a 

legal person and be independent of the Minister and other agencies. The EWH should be legally responsible 

for the management and delivery of all water in the EWR including that from conditions on bulk entitlements 

and licences. The EWH should be required to keep water accounts and publicly report annually on delivery of 

environmental water against environmental outcomes. 
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2 Introduction 

The 2008 State of the Environment Report presents a dire picture of the long-term decline in river health in 

Victoria. In over half the river basins in Victoria, less than 20% of major rivers and tributaries have flow regimes 

in good condition. In 2004 only 21% of major rivers and tributaries in Victoria were in good or excellent 

condition, and low streamflows combined with current levels of extraction have compounded pressures on inland 

waters since this assessment.1  

The recent release of the Northern Region Sustainable Water Strategy and the draft Western Region Sustainable 

Water Strategy has again highlighted that the current system of water management in Victoria does not 

adequately provide for or protect environmental water. In 2004 the Victorian Government committed to the 

Water Actions in the National Water Initiative (“NWI”) and released its blueprint for water reform in the White 

Paper Our Water Our Future2 (“White Paper”).  Despite the commitments made in the NWI and the White Paper, 

and the subsequent 2005 reforms of the Water Act 1989 (“Victorian Act”), environmental water in Victoria is still 

of insufficient volume and not properly accounted for, and the majority of it is not a secure entitlement.  

Although the establishment of the environmental water reserve (“EWR”) in the Victorian Act improved the legal 

framework for the provision and protection of environmental water, it is clear from the Sustainable Water 

Strategies and the State of the Environment Report that the EWR has fallen short of expectation and the needs 

of the environment, particularly in light of climate change. 

Recent developments by the Commonwealth Government, in developing the Murray-Darling Basin Plan (“Basin 

Plan”) and in particular setting sustainable diversion limits (“SDLs”) for the Basin, have brought renewed 

attention to the immediate need to provide environmental water that will maintain and restore water dependant 

ecosystems and system health. 

Further reform of the Victorian Act is urgently needed to ensure that the EWR will maintain and restore 

ecosystems and system health into the future. This report focuses on the legal changes that can be made to 

better provide for and protect environmental water.  

                                               

1 Commissioner for Environmental Sustainability, State of the Environment Report Victoria 2008 (2008), Part 4.2 – Inland 

Waters. 

2 Department of Sustainability and the Environment, Securing Our Water Future Together: Victorian Government White 

Paper (2004). 
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3 The Environmental Water Reserve – intentions and failings 

The EWR was established as a result of commitments in the 2004 White Paper to better provide for 

environmental water. At that stage Victoria had experienced eight years of dramatically low inflows in 

comparison to the long-term average and it was clear that the environment was suffering in many parts of 

Victoria as a result of over-extraction from water systems. The EWR was included in the Victorian Act as part of 

the 2005 reforms to the Act. 

The EWR consists of water that is set aside for environmental purposes as:  

• an “environmental entitlement”;  

• through conditions on a bulk entitlement, licence or permit; or 

• under a management plan; or  

• through other provisions under the Victorian Act.3  

Essentially water in the EWR falls into one of three categories – an “environmental entitlement” which is a secure 

defined entitlement to water held by the Environment Minister; “rules-based water” which is water that other 

entitlement holders must provide for environmental purposes as a condition on their bulk entitlement or licence; 

or “above cap water” which is water that spills from storages during high inflows or that is left in the system after 

caps on diversions have been reached. The only environmental water that has the same security as consumptive 

use water4 is in environmental entitlements but they make up only 6% of the overall EWR.5  The majority of the 

EWR is made up of above cap water which is the least reliable and highly vulnerable in dry conditions. 

The EWR is not restricted to surface water and can include groundwater.  The Victorian Act specifically provides 

for the allocation of groundwater as an environmental entitlement.6  

Reforms to the Victorian Act in 2005 to better provide for and protect environmental water came about as a 

result of commitments in the NWI and related commitments in the White Paper.  However as discussed in this 

section, the Victorian Act falls short of meeting a number of the environmental objectives in both the NWI and 

the White Paper. 

3.1 National Water Initiative commitments  

The NWI was developed “in recognition of the continuing national imperative to increase the productivity and 

efficiency of Australia’s water use, the need to service rural and urban communities, and to ensure the health of 

                                               

3 Water Act 1989 (Vic) s 4A. 

4 Consumptive use water is defined in the NWI as ‘water for private benefit consumptive purposes including irrigation, 

industry, urban and stock and domestic use.’ National Water Commission, Intergovernmental Agreement on a National 

Water Initiative (2004), 29 accessed at http://www.nwc.gov.au/www/html/117-national-water-initiative.asp  

5 Department of Sustainability and Environment, Securing our Natural Future: A White Paper for Land and Biodiversity at 

a Time of Climate Change (2009) 78. 

6 Water Act 1989 (Vic) s 48B(b). 
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river and groundwater systems by establishing clear pathways to return all systems to environmentally 

sustainable levels of extraction”.7

The key NWI commitments for environmental water are: 

• providing a statutory basis for environmental outcomes in surface and groundwater systems to protect water 

sources and their dependent ecosystems (cl 25); 

• giving statutory recognition and at least the same degree of security to environmental water as that given to 

water access entitlements for consumptive use, and be fully accounted for (i.e. measured, monitored and 

reported) (cl 35);  

• if held as a water access entitlement, making it available to be traded (where physically possible) on the 

temporary market, when not required to meet the environmental outcomes sought and provided such 

trading is not in conflict with those outcomes (cl 35);  

• establishing a register of new and existing environmental water that has details of source, location, volume, 

security, use, environmental outcomes sought and type (cl 85); and 

• annual reporting on environmental water rules including whether they were activated in a particular year, 

effectiveness of the use of the resources etc (cl 85). 

The National Water Commission has provided additional guidance on what is required of parties in implementing 

the environmental objectives of the NWI.  In its 2009 biennial report on the implementation of the NWI the 

National Water Commission stated that it is anticipated that when the environmental objective of the NWI has 

been achieved: 

1. Water plans will clearly specify high conservation values and achievable environmental outcomes 

and will be the basis upon which systems can be confidently managed to protect and enhance 

water-dependent values. 

2. Environmental water will be clearly defined and delivered through a mix of entitlements-based and 

non-entitlements- (rules-) based mechanisms. 

3. Additional water will be recovered from entitlement holders and through improvements in system 

efficiency where necessary to meet short-term environmental needs and address overallocation and 

overuse in the longer term. 

4. Environmental water managers will be established and have the necessary authority and resources 

to provide sufficient water at the right time and place to achieve identified outcomes, including 

across state and territory boundaries where relevant. 

5. There will be monitoring, periodic review and public reporting of the achievement of environmental 

and other public benefit outcomes, and the adequacy of water provision and management 

arrangements in achieving those outcomes. 

6. Information obtained from monitoring and review will be used to reconsider objectives and 

mechanisms in an adaptive management approach.8 

                                               

7 National Water Initiative, above n 4, clause 5. 

Environment Defenders Office (Victoria) Ltd Report – Reforming the Environmental Water Reserve 8 



A number of the above commitments and objectives are not yet met in the Victorian Act.  These gaps are 

highlighted below and are discussed in more detail throughout this report: 

• While the Victorian Act provides a statutory mechanism to achieve environmental outcomes through the 

EWR, it does not require any environmental outcomes to be met to protect water sources and their 

dependent ecosystems.  

• The Victorian Act does give statutory recognition to environmental water but it does not give at least the 

same security as water access entitlements for consumptive use.  Apart from environmental entitlements, 

the components of the EWR are not secure and are not clearly defined.  The majority of the water in the 

EWR is not accounted for.  

• There is no complete register for environmental water with details of source, location, volume, security, use, 

environmental outcome sought and type. From February 2010, the Water Register has included 

environmental entitlements but these are very difficult to comprehend. Environmental watering rules on bulk 

entitlements are included but are very difficult to locate and comprehend. No other environmental water is 

included in the Register. 

• There is no comprehensive annual reporting on environmental water rules and compliance with those rules.  

As discussed further below, the Victorian Environmental Flows Monitoring and Assessment Program 

(VEFMAP) has done considerable work in setting up a conceptual framework and monitoring criteria for 

environmental flows, however it is designed to monitor and report on the environmental outcomes from 

delivery of environmental flow rather than account for whether environmental flow is delivered.   

• The State of the Environment Report discusses the need to recover water from entitlement holders to meet 

short-term environmental needs and address overallocation and overuse in the longer term.9 However, the 

Victorian Government does not agree that Victorian systems are overallocated and therefore this has not 

occurred in the majority of the State.  

The use of the term “overallocation” varies between different jurisdictions and different stakeholders, including 

what exactly constitutes overallocation and whether such a concept exists. The NWI states: 

“overallocation – refers to situations where with full development of water access entitlements in a 

particular system, the total volume of water able to be extracted by entitlement holders at a given time 

exceeds the environmentally sustainable level of extraction for that system.”10

However the establishment of a new Commonwealth Water Act has further complicated the understanding of the 

term, particularly as it relates to the assignment of risk when allocations are reduced.11  

3.2 White Paper Commitments  

One of the aims of the White Paper was to develop a plan for implementation of the NWI commitments in 

Victoria, and to address known problems with the Victorian water allocation system.  

                                                                                                                                                         

8 National Water Commission, Australian Water Reform 2009: Second Biennial Assessment of Progress in Implementation 

of the National Water Initiative (2009), 63. 

9 State of the Environment Report, above n 1, Part 4.3 in particular 382-383. 

10 National Water Initiative, above n 4, 32 

11 Productivity Commission, Market Mechanisms for Recovering Water in the Murray-Darling Basin Final Report, (2010), 

XXVII. 
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The White Paper contained a commitment that the EWR would: 

• maintain the environmental values of the water system and the other water services that 

depend on environmental condition; 

• sustain biodiversity, ecological functioning and water quality; and 

• have legal status and be held by the Crown.12  

It also stated that:  

“The Environmental Water Reserve is a key reform, underpinning the objectives of the National Water 

Initiative to provide water for the environment that is accounted for and will have the equivalent legal 

status to water allocated for consumption.”13

The legislative implementation of the environmental water reserve falls short of the commitments contained in 

the White Paper.   

Six key elements of the EWR can be drawn from the White Paper commitments above. To date the Victorian Act 

has failed to properly implement any of them:  

1) the objective of the EWR does not match the intention in the White Paper to maintain environmental 

values and sustain biodiversity, ecological functioning and water quality;  

2) the EWR does not contain enough water to maintain environmental values, sustain biodiversity, 

ecological functioning and water quality; 

3) the majority of the EWR does not have equivalent legal status to consumptive water; 

4) the majority of environmental water is not held by the Crown;  

5) environmental water is not properly accounted for, leading to inadequate reporting and little or no 

monitoring and enforcement; and  

6) the EWR does not meet the objectives of the NWI.  

A further fundamental weakness that prevents the EWR from meeting its objective is that environmental 

entitlements, considered to be the most secure part of the EWR, can be reduced or suspended through 

Ministerial qualification.   

All of these issues combine to undermine the purpose of the EWR and its ability to protect and restore water-

dependent ecosystems and system health. 

The remainder of this report discusses in more detail how the EWR fails to meet the requirements and 

expectations of the NWI and the White Paper and how the Victorian Act and the EWR can be improved to better 

provide for and manage environmental water to achieve positive environmental outcomes. 

                                               

12 Securing Our Water Future Together, above n 2, 18. 

13 Ibid. 
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4 Ensuring environmental water meets environmental needs 

4.1 Strengthening the objective of the EWR  

The Victorian Act states that:  

“The environmental water reserve objective is the objective that the environmental water reserve be 

maintained so as to preserve the environmental values and health of water ecosystems, including their 

biodiversity, ecological functioning and quality of water and the other uses that depend on 

environmental condition.”14  

The objective is a procedural objective that sets out the way in which water in the EWR should be used. It does 

not state that “environmental values and health of ecosystems” be maintained, it states that the “environment 

water reserve” be maintained.  There is in fact no requirement in the Victorian Act for the environmental values 

and health of water ecosystems to be maintained.15   

The intention in the White Paper was that the EWR would maintain environmental values, water-dependent 

ecosystems and water quality. However under the Victorian Act there is no legal requirement on the Water 

Minister or any other person to secure enough water to maintain environmental values and health of water 

ecosystems, or indeed to provide any water for the environment at all.  

The objective of the EWR should instead state:  

“The objective of the environmental water reserve is to restore and maintain the environmental values 

and health of water ecosystems, including their biodiversity, ecological functioning and quality of water 

and the other uses that depend on environmental condition.” 

This wording places a clearer onus on government to restore and maintain environmental values and ecosystem 

health.   

4.2 Statutory mechanisms to improve environmental water recovery  

Although an improved objective would assist the direction of the EWR, a clear objective alone is not enough. The 

objective must be supported by provision of sufficient water in the EWR if it is to achieve its aim.  In some water 

areas in Victoria, there is not enough water set aside for environmental purposes to maintain environmental 

values and ecosystem health.16 For example, the Northern Region Sustainable Water Strategy notes that in 

many northern river systems the water provided for the environment is inadequate to sustain ecological 

objectives and that this is likely to be exacerbated by the impacts of climate change.17  In addition, the 

Government has identified water recovery targets for river systems in the northern region but has not identified 

how the water will be secured to achieve those targets.18

                                               

14 Water Act 1989 (Vic) s 4B 

15 See further the discussion of the EWR objective in Foerster, A., ‘Victoria’s new Environmental Water Reserve: What’s in 

a Name?’ (2007) 11 Australasian Journal of Natural Resource Law and Policy 167 

16 Department of Sustainability and Environment, Northern Region Sustainable Water Strategy (2009), 130 accessed at 
http://www.ourwater.vic.gov.au/programs/sws/northern/final; State of the Environment Report, above n 1, Part IW4. 

17 Northern Region Sustainable Water Strategy, above n 16, 19. 

18 Ibid 133. 
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The EWR objective should therefore be supported by statutory mechanisms that will ensure the Government can 

and will secure and manage water in such a way that the environmental values and health of water ecosystems 

be restored and maintained.  We recommend two statutory mechanisms that could be used as tools to achieve 

this:  

• include a legal obligation on the Minister to bring enough water under the EWR and manage it in such a way 

that the environmental values and health of water ecosystems be restored and maintained; and  

• establish a legally binding ‘sustainable baseflow’ for all Victorian water resources to ensure that there is 

enough water available to the environment to achieve the EWR objective.  

Both of these tools are discussed further below. 

4.2.1 Legal obligation to provide water for environmental values and ecosystem health 

As noted above, there is no requirement in the Victorian Act for the environmental values and health of water 

ecosystems to be maintained. The Victorian Act does not place a duty on the Minister or any other person to 

manage water in such a way that the EWR objective is met. Along with an improved EWR objective, the Victorian 

Act should include a legal obligation on the Minister to bring enough water under the EWR and manage it in such 

a way that the environmental values and health of water ecosystems be restored and maintained. 

This provision would clarify the responsibility of the Minister in regard to environmental water and place a 

positive duty on the Minister to ensure there is adequate water in the EWR to meet its objective.  It would 

establish a real requirement in decision-making to ensure the EWR objective was met.  

Although this provision would be of benefit regardless of whether the other recommendations in this report were 

implemented or not, this provision should be included in the Victorian Act in addition to the other 

recommendations to support those provisions.  

4.2.2 Establishing a sustainable baseflow for Victorian water resources 

The Victorian Government’s approach to environmental water recovery is to generate water savings that can be 

converted to environmental entitlements so that the conversion to environmental water has little to no impact on 

other water users.19  However the Government recognises that water savings are finite and other approaches 

are now required.20 Although Commonwealth buy-back of water will assist recovery for environmental purposes, 

this is only available in the northern region of Victoria, and it is unlikely that this will be enough to meet 

environmental needs. Other mechanisms are needed to ensure environmental needs are met.  A cap based on 

the environmental sustainability of each water resource would support the EWR by establishing a minimum 

amount of water that must remain in each system, therefore ensuring there is enough water available to 

maintain environmental values and ecosystem health.   

There are four main extraction limits, or caps, which apply or will shortly apply in Victoria – permissible 

consumptive volumes (“PCV”); the Victorian sustainable diversion limit (“SDL”); the Murray-Darling Basin cap 

and the soon-to-be-developed Commonwealth SDL. 

                                               

19 Ibid 131. 

20 Ibid. 
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Permissible consumptive volumes 

PCVs are legislated limits under the Victorian Act on the amount of water that can be used for consumptive 

purposes in groundwater and surface water areas. The Minister may declare that the volume of surface and/or 

groundwater extracted in an area must not exceed the volume specified in the order for a certain period.21  

There are no criteria for when PCVs must or should be used. To date, PCVs have generally reflected the current 

extraction levels of water areas rather than environmental sustainability.22  The draft Western Region 

Sustainable Water Strategy proposes that PCVs for new groundwater areas consider (among other things) the 

watering requirements of groundwater dependent ecosystems, but does not require them to be set at 

sustainable levels.23 Although the Victorian Act allows PCVs to be set for any water system across Victoria24, at 

present PCVs are progressively being set for groundwater management areas and water supply protection areas 

only, and are not used outside these areas.25

Victorian SDL 

The term “sustainable diversion limit” has been used in different contexts in Victorian policy and in the 

Commonwealth Water Act 2007 (“Commonwealth Act”).  Victoria established sustainable diversion limits in 

2001-2003 for certain unregulated systems.  The SDLs are the “volume of water that could be extracted during 

winterfill months with high reliability but without unacceptable risk to the environment.’’26  There is no legal 

requirement to establish SDLs in Victoria – they are a management tool that is used to estimate the level of 

diversions that may be sustainable in some water areas. The Victorian SDLs do not establish a binding cap on 

extraction: rather, if the SDL levels are approached, this triggers the need for a more detailed study of the 

environmental water requirements of the catchment.  

Commonwealth SDL 

In contrast, SDLs under the Commonwealth Act will form binding limits on the amount of water that can be 

extracted from water resources in the Murray-Darling Basin. SDLs must reflect the amount of water that can be 

diverted on an environmentally sustainable basis from water resources.  The SDLs are currently under 

development by the Murray-Darling Basin Authority through the Basin Plan and are expected to be in force from 

July 2011. SDLs will be set for the MDB as a whole and for each water resource plan area (largely based on 

existing State planning areas).  Once the Basin Plan (including SDLs) is approved, each State must ensure that 

its diversion of water from resource plan areas does not exceed the cap.  The SDLs are legally binding on all 

States through the Commonwealth Act.  

Murray-Darling Basin Cap 

The other extraction limit that applies in northern Victoria is the Murray-Darling Basin cap, established in 1995. 

This cap applies to all licensed extraction in the Murray-Darling Basin but was set to reflect existing levels of use 

                                               

21 Water Act 1989 (Vic) s 22A. 

22 See for example the discussion in Northern Region Sustainable Water Strategy, above n 16, 68 

23 Department of Sustainability and Environment, Draft Western Region Sustainable Water Strategy (2010), proposal 5.6, 

117. 

24 Water Act 1989 (Vic) s 22A states that the Minister can declare a PCV for any area or water system specified in the 

Order. An area can include a sub-surface stratum of land or geological formation. 

25 Northern Region Sustainable Water Strategy, above n 16, 11. 

26 Sinclair Knight Mertz, The Impact of Sustainable Diversion Limits under Changing Flow Regimes: A working paper for 
the Department of Sustainability and Environment, Version 1, (2009), 4 accessed at 
http://www.ourwater.vic.gov.au/__data/assets/pdf_file/0003/50988/SDLs-under-Changing-Flow-Regimes_Main-doc.pdf
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rather than sustainability criteria.  The Murray-Darling Basin cap will be replaced by the Commonwealth SDL 

once it comes into force in 2011. 

Problems with current caps 

The current tools to limit water extraction in Victoria are inconsistent across the State and are not focused on 

ensuring that extractions are environmentally sustainable.  At present it appears that Victoria will not be required 

to comply with the Commonwealth SDL until 2019 which, in light of the decreasing inflows and the poor 

condition of river health, is too late to begin to implement sustainable extraction in some parts of Victoria27. In 

addition when the Commonwealth SDL comes into force it will only apply to northern Victoria and will not 

address environmental concerns in other parts of the State.  

As noted above, the current PCVs are not based on sustainability criteria but are a reflection of existing 

extraction at the time the PCV was set (regardless of whether extraction is sustainable or not).  Paradoxically, in 

its submission to the recent Murray-Darling Basin Sustainable Diversion Limit discussion paper, the Victorian 

Government complained that the current MDB cap was based on extraction at a point in time rather than any 

scientific, economic, social or hydrological reasons and stated that in their view “existing cap levels are not a 

valid starting point for the development of sustainable diversion limits.”28

Apart from the Commonwealth SDL, the caps described above all form a limit on extraction, rather than a 

minimum environmental water requirement. In other words, consumptive needs are met first, with any 

remaining water available to the environment.  This leaves the remaining level of water highly vulnerable to 

reduced inflows and climate change. It is anticipated that the Commonwealth SDL will attempt to address this in 

the MDB by establishing a minimum amount of water for the environment which is set aside first, and then 

allowing consumptive entitlements to divide up the remainder (noting however that both environmental water 

and consumptive water will bear the impact of changes in inflow to varying extents.) 

Recommendations for a sustainable baseflow for Victoria 

Victoria should replace the PCV mechanism in s22A of the Victorian Act with a requirement to set a minimum 

base level of water that remains in each water system in Victoria to ensure that extraction from those systems is 

sustainable in the long term.  In this report this mechanism is referred to as a ‘sustainable baseflow’.29 The 

sustainable baseflow should be legally enforceable, and will be set aside first, before consumptive uses. The 

sustainable baseflow is aimed at ensuring river system, groundwater system and water dependent ecosystem 

health is maintained, that water quality for environmental and consumptive purposes is maintained, and that 

social and cultural uses are supported indefinitely.  Although it is anticipated that a sustainable baseflow level 

would vary depending on levels of inflows, the disproportionate impact of low inflows on environmental water 

would be reduced, largely as a result of the elimination of above cap water.  This is discussed further under 4.3 

below. 

                                               

27 See for example Report from the Independent Panel Report on the Draft Sustainable Water Strategy Northern Region, 

(2009), 17 accessed at http://www.ourwater.vic.gov.au/programs/sws/northern/submissions  

28 The Victorian Office of Water, Submission in response to the Murray-Darling Basin Authority’s Issues Paper: 

Development of Sustainable Diversion Limits for the Murray-Darling Basin, January 2010 accessed at 

http://www.mdba.gov.au/files/sdl-submissions/Submission%20155%20-%20Office%20of%20Water%20-%20VIC.pdf.  

29 The State of the Environment Report identified the need for a change to terminology for environmental water and 

suggested the term ‘essential baseflow’. State of the Environment Report, above n 1, recommendation IW1.8, 381. 
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As noted above, although the Victorian Act allows PCVs to be set for any water system across Victoria30, at 

present PCVs are only being set for declared groundwater management areas and water supply protection areas.  

The Victorian Act should require the Minister to identify a sustainable baseflow for the surface water and/or 

groundwater of each water resource. 31     

The question of what is sustainable should correlate with the objective of the EWR, that is, to restore and 

maintain the environmental values and health of water ecosystems, including their biodiversity, ecological 

functioning and quality of water and the other uses that depend on environmental condition.  

The setting of a sustainable baseflow should involve two stages: 

1. determination of the amount of water necessary to meet the objective of the EWR (i.e. how much water 

is needed in each area to restore and maintain environmental values and health of water ecosystems); 

and 

2. modelling and consideration of the social and economic impacts that may result if extraction needs to be 

reduced to meet environmental water needs, in order to minimise those impacts. 

These two stages are distinct stages. Stage one should be completed based purely on environmental 

considerations before the stage two social and economic impacts are considered. This is consistent with the 

Commonwealth approach to setting the MDB SDL in the Commonwealth Act. 

Stage 1 - Environmental considerations 

The FLOWS method, which has been developed to determine environmental water requirements for rivers in 

Victoria, should be used to determine water requirements to restore and maintain environmental values and 

ecosystem health for each area.32  

The Victorian River Health Strategy and the FLOWS method state that an environmental flow regime should 

retain and/or reinstate as many of the features of the natural flow regime as possible. They also state an 

environmental flow assessment should be aimed at identifying a flow regime that will, at a low level of risk, 

maintain the ecological assets of a river, including those associated with linked floodplains and downstream 

estuaries and/or terminal lakes; and maintain the river in ecologically healthy condition.33

Although it is important that the baseflow be set at a sustainable level, it is envisaged that the amount of water 

in the sustainable baseflow may vary to some extent in response to changes in inflow.  

                                               

30 Water Act 1989 (Vic) s 22A states that the Minister can declare a PCV for any area or water system specified in the 

Order. An area can include a sub-surface stratum of land or geological formation. 

31 We note that ‘baseflow’ is not an appropriate term for groundwater systems, however for simplicity it is used in this 

report to apply to both surface and groundwater systems. 

32 See for example Sinclair Knight Mertz, The FLOWS method: A method for determining environmental water 

requirements in Victoria, (2002) accessed at 

http://www.dse.vic.gov.au/CA256F310024B628/0/04CE1BA510374E91CA25725D0081C455/$File/FLOWS.pdf.  

33 Department of Natural Resources and Environment, Healthy Rivers, Healthy Communities & Healthy Growth: Victorian 

River Health Strategy, (2002), 67 

http://www.dse.vic.gov.au/dse/nrenlwm.nsf/LinkView/EA483C56ACB4981E4A256B6C001796839B92610925EB41C9CA25

6D0300212E74; The FLOWS method, above n 32, 4 & 38. 
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Stage 2 - Social and economic considerations 

Once a sustainable baseflow has been identified for each resource area, the social and economic impacts of the 

sustainable baseflow should be assessed so that there is a clear understanding of the full impacts of the 

sustainable baseflow in each resource area. In areas where extraction is already at a level where the identified 

sustainable baseflow cannot be met, the Government would need to consider how it can recover enough water 

to return the resource to sustainable levels. This may be through a combination of buy-backs, and water 

recovery through infrastructure upgrades, industry efficiency and other measures.  A full assessment should be 

conducted of where buy-backs and water recovery will produce the best outcomes.  If the sustainable baseflow 

cannot be met using these measures, the Government will need to consider altering existing rights to water.  In 

areas where the sustainable baseflow can only be achieved through the alteration of existing water rights, social 

and economic analysis should be used to determine how the sustainable baseflow can be met with the least 

negative social and economic impacts. 

The criteria that will apply to developing and setting the sustainable baseflow should be clearly set out in the 

Victorian Act.  

Complementing Commonwealth SDLs 

To reduce inconsistency and duplication, sustainable baseflows should be complementary to the Commonwealth 

SDLs. The sustainable baseflow concept aligns with the Commonwealth SDL concept and should therefore allow 

both systems to work in parallel, and will avoid the difficulty of having one system in the northern region of 

Victoria and a different system in the rest of Victoria as may occur otherwise.  A draft of the Basin Plan (including 

SDLs) is due for release in July 2010 with final SDLs in place from July 2011. The Victorian Government will 

therefore be able to consider the Commonwealth SDLs in its development of sustainable baseflows. 

Consequences of establishing sustainable baseflows 

Once a sustainable baseflow for each resource area is set, it should form a binding minimum requirement that 

must remain in the surface water and/or groundwater system in that area. The Victorian Act should prevent the 

granting of further rights to water (whether through licences, water shares or bulk entitlements) in an area once 

it appears that the sustainable baseflow level is being approached. In areas where the extraction levels already 

encroach into the sustainable baseflow, the Government would need to determine how it will recover enough 

water to return the resource to sustainable levels.  

If the sustainable baseflow can be met through a combination of water savings and State and Commonwealth 

buy-backs, there will be no need to alter existing water rights. However if the sustainable baseflow cannot be 

achieved using these measures, the Government will need to alter existing rights to water.  

Sustainable baseflows and the long-term water resource assessment 

In order to ensure the sustainable baseflow process avoids duplication and that the Victorian Act provides a 

well integrated sustainability assessment, the preferred process would be to bring forward the long-term water 

resource assessment and review and use that process to identify sustainable baseflow levels. The Victorian Act 

provides for a long-term water resource assessment every 15 years.34  This however is far too long given the 

current rate of change in rainfall and inflows.  While 15-year assessments may have seemed reasonable in 2004 

at the time the amendments were made, the current rate of climate variation was not foreseen at that time and 

                                               

34 Water Act 1989 (Vic) s 22K. 
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it is appropriate now for the assessment period to be reduced to better reflect the rapid rate of change.35 Section 

22K assessments should be reduced to 10-yearly with the first commencing in 2014.36 The Victorian Act should 

require the s22K assessment to identify a sustainable baseflow for each resource area, according to the 

sustainability criteria discussed above. The sustainable baseflow could then be set through the process discussed 

above.  

Alteration of water rights 

The only mechanism in the Victorian Act that provides for a comprehensive approach to align water rights with a 

sustainable baseflow concept is the permanent qualification of rights in s33AAB.  All rights (including stock and 

domestic, licences, shares, bulk entitlements, environmental entitlements) can be permanently qualified this way 

after a lengthy consideration process by the Minister. However this can only occur after a long-term water 

resource assessment and only every 15 years - with the first not before 2021.37

Two other procedures to alter water rights are available immediately: 

• for water licences – when a licence is renewed or through the development of a water management plan;38 

and 

• for bulk entitlements and water shares – at the request of the entitlement holder.39 

However the fact that water licences only cover a small percentage of consumptive water, and that entitlement 

holders are very unlikely to voluntarily request a reduction in their allocation means that these options would be 

of limited effect in establishing sustainable baseflows. 

Section 33AAB should therefore be amended to bring forward the power to permanently qualify rights from 2014 

in line with the earlier long-term water resource assessments, and every 10 years thereafter.   

Over time, it is envisaged that the setting and implementing of sustainable baseflows would increase the amount 

of water in the EWR such that EWR objective is met. 

The implementation of a legal mechanism to establish sustainable baseflows is the key recommendation of this 

report, as it would have the biggest impact on improving the EWR in the long term. Although this 

recommendation could be implemented without implementing the other recommendations in this report, the 

other recommendations are complementary and when implemented together, would improve recovery, 

protection and management of environmental water.  

                                               

35 See for example the discussion in the State of the Environment Report, above n 1 particularly 382 and 

recommendation IW1.4, 379. 

36 The Independent Panel to the Northern Region Sustainable Water Strategy recommended 5-yearly assessments in its 

Report from the Independent Panel Report on the Draft Sustainable Water Strategy Northern Region, 17. The 

Government chose 15-yearly assessments in the Water Act 1989. 

37 Water Act 1989 (Vic) s 33AAB. 

38 Water Act 1989 (Vic) ss 58 & 59. However s 58(3) states that the Minister must renew licences unless there are good 

reasons not to do so, therefore in practice licences are routinely renewed.  

39 Water Act 1989 (Vic) s 44. 
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4.3 The EWR as a proportional share of inflows 

Although the sustainable baseflow model outlined above would significantly decrease the vulnerability of 

environmental water to reduced inflows and climate change, it should be supported by additional management 

arrangements that will further this objective and better apportion the risk across environment and consumptive 

entitlements.  Defining water in the EWR as a proportional share of inflows rather than a volumetric amount is 

one such arrangement. 

In Victoria, water rights are mainly set as volumetric entitlements (i.e. a set volume of water allocated to a 

certain entity as with water licences40) or a share of inflows (i.e. a proportion of the available water in a system 

as with water shares41). Bulk entitlements can be expressed as a share of the available water or as a set 

volumetric entitlement (or any other means).42 In practice, bulk entitlements are usually expressed as 

volumetric entitlements. 

Water in the EWR is a more complicated mix of rights.  EWR water is either an environmental entitlement, rules-

based water or above cap water. Environmental entitlements (which are very similar to bulk entitlements) can 

be expressed as either a share of the available water or a set volume (or any other means).43 In practice they 

are usually expressed as volumetric entitlements. Rules-based water often does not have a set volume but is 

neither is it wholly based on a share of inflows.  It is often expressed as a requirement to release enough water 

to meet a certain waterway height at a certain point on the waterway for a certain number of days. It relies on 

certain circumstances being met before it is delivered (such as inflows being at a certain level, or other users 

being granted 100% of their allocation first44).  Similarly, above cap water is not a volumetric entitlement or a 

share of inflows – it is the water left in the system after a cap (such as the PCV or SDL) has been reached or 

after spills from storage when inflows are high and the storage has reached its capacity and can’t hold any more 

water.45

The majority of water in the EWR is above cap water.  Above cap water in particular is very vulnerable to short 

term variations in inflows, and to long-term climate change, because low inflows may wipe out this 

environmental water completely. In many systems environmental water acts like a buffer to absorb the impacts 

of low inflows while consumptive water is better protected.46

The disproportionate impact of low inflows and climate change on environmental water is highlighted in the 

Northern Region Sustainable Water Strategy. For example, when compared with the long-term average inflows, 

the current low inflows (of the last 13 years) have resulted in a decrease of environmental water of 51% in the 

Murray (compared to a decrease of 15% for consumptive water) and 86% in the Campaspe (compared to a 

decrease of 49% for consumptive water).47

                                               

40 Water Act (Vic) s 51.  

41 Water Act (Vic) s 33F. 

42 Water Act (Vic) s 43. 

43 Water Act (Vic) s 44I. 

44 As in the Barmah-Millewa Forest environmental allocation Northern Region Sustainable Water Strategy, above n 16, 78. 

45 Northern Region Sustainable Water Strategy, above n 16, 10. 

46 See for example the large reductions in environmental water compared to small reductions in consumptive water as a 

result of lower inflows in the northern region. Northern Region Sustainable Water Strategy, above n 16, 23-24. 

47 Ibid. 
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To ensure that low inflows and climate change do not disproportionately impact environmental water it would be 

preferable for water in the environmental water reserve to be a proportional share of inflows, much like water 

shares are at present. While this would result in annual fluctuations of environmental water (in the same way 

that other proportional allocations fluctuate) it would ensure that lower inflows were not disproportionately 

absorbed by environmental water.48

In order to convert EWR water to a proportional share of inflows, bulk entitlements and all major entitlements 

would be replaced with water-sharing plans that establish consumptive use and environmental water as 

proportional shares of inflows. 

Victoria is the only state that uses bulk entitlements. As other states reform their water management in 

accordance with the principles of the NWI, they are moving or have moved to water-sharing plans to manage 

and assign water to users in regulated systems. Although there have been setbacks with the implementation of 

water-sharing plans in some states, an effective water-sharing plan is preferable to bulk entitlements which are 

rigid and cumbersome and do not allow water managers to respond effectively to changes in water availability in 

the short and long term.  Bulk entitlements were essentially a way of giving greater legal protection to existing 

consumptive entitlements and do not assist the better management of water systems in a drying climate.49  

A conversion to water-sharing plans with entitlements based on a proportional share of inflows should be done 

as part of the long-term water resource assessment and subsequent qualification of rights which (as we 

recommend above) is brought forward to 2014.  

Less optimally, bulk entitlements and environmental entitlements could be re-set as a proportional share of 

inflows without moving to water-sharing plans.  The current provisions of the Victorian Act allow these 

entitlements to be set in this way, without any need for legislative amendments. 

Although the environmental need to set environmental entitlements as a proportional share of inflows is not as 

great if the sustainable baseflow model outlined in 4.2.2 is adopted, doing so is complementary to that 

recommendation and would assist in the implementation of sustainable baseflows. It is envisaged that the actual 

volume of water contained in a sustainable baseflow from year to year may vary depending on inflows. Although 

it is important that the baseflow be set at a sustainable level, extreme dry years for example would justify a drop 

in water levels as per natural drought cycles.  A conversion of environmental entitlements to a proportional share 

of inflows would be consistent with this concept and better apportion the risk across environment and 

consumptive entitlements. 

Conversely, if the sustainable baseflow model is not adopted, the need to convert environmental entitlements to 

a proportional share of inflows is even greater, to alleviate the disproportionate impact of low inflows and climate 

change on environmental water. 

                                               

48 This recommendation is also made in the State of the Environment Report, above n 1, 376 

49 For a discussion of the weaknesses of bulk entitlements see Foerster above n 15, 145-180. 
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5 Strengthening protection of environmental water 

5.1 Conversion to environmental entitlements 

As noted above, most of the water in the EWR is made up of above cap water which is water that is left over 

after limits on diversions (such as the PCV or SDL) have been reached, and unregulated flows which cannot be 

kept in storage.50 Although this is legally recognised as part of the EWR, it is unregulated and uncertain.  It is 

entirely dependent on the level of inflows in each season and is only available when all other rights have been 

satisfied.  It is highly susceptible to climate change in comparison with other types of water because it 

disappears rapidly with reduced inflows.   

Rules-based water, or water from conditions on consumptive entitlements, is another form of water in the EWR. 

The NRSWS acknowledges that rules-based environmental water does not have equivalent status to 

consumptive entitlements.51 Rules-based environmental water is not secure in the same way that consumptive 

water is for example and is difficult to account for.   

Apart from environmental entitlements, water in the EWR does not have equivalent legal status to water 

allocated for consumption under water shares, bulk entitlements or water licences.  

To give environmental water equivalent legal status to consumptive water it should be converted to 

environmental entitlements where this would benefit the environment and is possible from a management 

perspective. Under a sustainable baseflow model, water can be more readily converted to environmental 

entitlements as the amount of water available to the environment would be more certain. However, increased 

conversion to environmental entitlement should occur regardless of whether a sustainable baseflow model is 

adopted. As noted above, a conversion of environmental entitlements to a proportional share of inflows would 

also benefit the EWR. 

Where it is not possible to convert environmental water to environmental entitlements, the rules that establish 

that environmental water should be clear and accountable.  

5.2 Environmental water held by the Crown 

Of the three types of water in the EWR, the only type of environmental water that is in all cases ‘held by’ the 

Crown is environmental entitlements. At present, the Victorian Act states that environmental entitlements are 

held by the Environment Minister, who does so on behalf of the Crown. 52  All other environmental water is held 

by bulk entitlement holders, licence holders and other water holders.   

To ensure environmental water is secure and dedicated to ecosystem and river health, all types of environmental 

water under the EWR should be held by the Crown. Primarily, this should occur by converting environmental 

water into environmental entitlements where it benefits the environment.  The NRSWS notes the desirability of 

                                               

50 Northern Region Sustainable Water Strategy, above n 16, 10. 

51 See for example Northern Region Sustainable Water Strategy, above n 16, 76 

52 Note that all water in Victoria is vested in the Crown, who then has power to allocate it to other entities (see Water Act 

1989 (Vic) s 7). Once water has been allocated to another entity it is considered to be ‘held by’ that entity. The phrase 

‘held by the Crown’ here refers to environmental entitlements which are allocated to the Environment Minister on behalf 

of the Crown (see Water Act 1989 (Vic) s 48B). 
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converting environmental water from conditions on bulk entitlements to environmental entitlements where 

possible as it allows environmental water to be better managed.53  

If environmental water remains that cannot be converted to environmental entitlements and therefore is not 

held by the Crown, it should be managed on behalf of the Crown by an environmental water holder (“EWH”).  

While the entitlement of which the rules-based environmental water is a part would remain with the entitlement 

holder, the portion of that entitlement that is environmental water would fall under the management of the EWH. 

The EWH could then direct the entitlement holder in its delivery of the environmental water. The proposal for an 

environmental water holder, including how it would deal with water in the EWR, is discussed in detail at 7.2 

below.   

Once the position of EWH is established, the Act should be amended so that the EWH holds environmental water 

on behalf of the Crown rather than the Environment Minister.  

5.3 Accounting for environmental water  

Environmental water accounting in Victoria 

The NWC recommends a system of registration of environmental water that sets out all relevant details of 

entitlement-based and non-entitlement based environmental water and outcomes as well as annual reporting of 

the existence, delivery and outcomes of environmental water.54   

In its biennial report the NWC stated that it was not able to determine the extent of environmental water rights 

or the extent to which environmental water is being delivered in Victorian (or any jurisdiction) as there are no 

consolidated, transparent, accountable mechanisms for registration and reporting of environmental water.55

Environmental water is not properly accounted for in Victoria. This is largely because of the difficulties associated 

with accounting for unregulated above cap water and rules-based water from bulk entitlements.  It is also due to 

weaknesses in the public accounting frameworks.  There is no requirement in the Victorian Act to report on 

environmental water delivery or its outcomes. 

The Victorian Water Accounts do not provide a clear or complete account of the environmental water that has 

been delivered. In addition, the Victorian Water Accounts are released on a yearly basis with at least an 18 

month delay. The most recent edition of the Water Accounts reports on the 2007/08 year. 

The Victorian Water Register was recently altered to include a list of current environmental entitlements.56 

However, environmental entitlements only make up 6% of the environmental water reserve. There is no way of 

searching other types of environmental water (i.e. the other components of the EWR) in the Register. In 

addition, the Register does not provide information on the delivery of environmental water and so it is not 

possible to determine whether even the environmental entitlements have been delivered.  

The Victorian Government has released environmental watering booklets for 2007/08 and 2008/09 which 

provide some information on the environmental watering that occurred in Victoria in that year and its 

                                               

53 Northern Region Sustainable Water Strategy, above n 16, 77. 

54 Second biennial assessment of progress in implementation of the National Water Initiative, above n 8, 82. 

55 Ibid 81. 

56 Introduced on 25 February 2010. The Victorian Water Register can be accessed at 

http://www.waterregister.vic.gov.au/Default.aspx.  
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outcomes.57 However the booklet only includes environmental entitlements and no other components of the 

EWR.58 The information is very minimal and does not compare actual delivery with what should have been 

delivered, and does not acknowledge the qualifications that have been made to environmental entitlements.  

The Victorian Environmental Flows Monitoring and Assessment Program (VEFMAP) developed through the 

Victorian Government has done considerable work in setting up a conceptual framework and monitoring criteria 

for environmental flows, however it is designed to monitor and report on the environmental outcomes from 

delivery of environmental flow rather than account for whether environmental flow is delivered.  To date it has 

not reported any outcomes.  

The Commonwealth Act requires the Bureau of Meteorology to develop and publish National Water Accounts for 

the whole of Australia59. The first National Water Account is due in December 2010.60 The accounting framework 

is currently being developed and will include information on water rights, water availability and water use, 

including environmental water.  The Accounts are likely to include rules-based water and environmental 

entitlements but are unlikely to include information on above cap water (i.e. water that spills from storages 

during high inflows or that is left in the system after caps on diversions have been reached) which forms the 

majority of the EWR. It is not yet clear whether it will allow for comparisons between the water that should have 

been delivered under the EWR against actual delivery. 

Monitoring and compliance of environmental water 

The Victorian Act itself has very weak requirements for monitoring of water extraction and limited enforcement 

provisions for unauthorised water extraction.  

Although the Victorian Act requires authorities to comply with the terms of a bulk entitlement and makes it an 

offence not to do so, water corporations, Melbourne Water, local councils and the Environment Minister are 

specifically exempt from this requirement (leaving only water licence holders and electricity commissions 

bound).61 Therefore the vast majority of bulk entitlement holders are not subject to offence provisions in 

s47A(2) of the Victorian Act for failing to comply with their entitlements, including the environmental flow 

requirements. The main offence for wrongful taking of water applies when a person takes water under the 

control or management of a water corporation or CMA without authorisation and therefore does not apply to the 

holders of bulk entitlements who are responsible for delivering this water.62   

The Victorian Act provides for some civil liability for any person that takes water in an unauthorised matter or 

pollutes water and as a result causes injury to anther person.63 It also preserves the right for any person to seek 

any civil remedies that are available notwithstanding anything in the Victorian Act.64  

                                               

57 Department of Sustainability and the Environment, Environmental Watering in Victoria 2007/08, January 2009 and 

Department of Sustainability and the Environment, Environmental Watering in Victoria 2008/09, February 2010 accessed 

at http://www.ourwater.vic.gov.au/environment/rivers/flows.  

58 The 2008/09 booklet also included watering from three non-Victorian Government sources: the Living Murray Program 

provided by the Murray-Darling Basin Authority, the Commonwealth Environmental Water Holder, and private donations 

of water. 

59 Water Act 2007 (Cth) Part 7, Division 2. 

60 Information on the National Water Accounts can be found at http://www.bom.gov.au/water/nwa/index.shtml.  

61 Water Act 1989 (Vic) s 47A(1). 

62 Water Act 1989 (Vic) s 289. 

63 Water Act 1989 (Vic) s 15. 
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The Victorian Act states a bulk entitlement order may require a bulk entitlement holder to provide, install and 

maintain at its own expense metering equipment approved by the Minister65 and that it may require the holder 

to carry out at its own expense a metering program approved by the Minister for the purpose of providing the 

Minister with the type of information specified in the Order (if any).66

Bulk entitlement orders generally do require holders to carry out a monitoring program to monitor their water 

use and compliance with the order and report these by way of their annual report.67 However the information 

provided in most annual reports is hopelessly brief and authorities’ compliance with entitlements is not 

independently audited.68

The 2004 White Paper stated that monitoring and compliance with bulk entitlements would be improved by 

requiring authorities to appoint an independent auditor to verify their compliance with bulk entitlements, but this 

has not occurred.69

Recommendations for accounting, monitoring and enforcement of environmental water 

All water in the EWR should be accounted for as required by the NWI.  Firstly, the Victorian Act should be 

amended to require public reporting of all environmental water that is included in the EWR, and reporting of the 

delivery of that water.  It should also require public reporting on the outcomes of environmental watering (such 

as those recorded under VEFMAP). 

Secondly, the Victorian Water Register should be modified to allow full reporting of environmental water 

requirements and delivery.  The Victorian Water Register is designed to be the central repository for water 

entitlements, allowing all water rights to be recorded and tracked in the one place.  It should record all proposed 

environmental water in the EWR (not just environmental entitlements) and record actual delivery of 

environmental water against those requirements.  For example, when a passing flow is delivered through a bulk 

entitlement, the date and amount should be reported on the Register as soon as possible after it occurs. If it is 

not possible to account for all rules-based elements of the EWR in this way using the current method of 

describing environmental water, characteristics of those elements of the EWR should be altered so that 

environmental water can be fully accounted for and reported upon.  

The Victorian Act should be amended to provide clear requirements to comply with terms and conditions of bulk 

entitlements and environmental entitlements and include penalties for non-compliance.  The Government should 

properly monitor compliance and be prepared to take enforcement action for any breaches. 

                                                                                                                                                         

64 Water Act 1989 (Vic) s 299. 

65 Water Act 1989 (Vic) s 43(g). 

66 Water Act 1989 (Vic) s 43(h). 

67 Conditions of bulk entitlements can be viewed through the Victorian Water Register. DSE guidelines set out what 

information should be monitored for the purposes of reporting. See Guidelines for the development of bulk entitlement 

metering programs, Government of Victoria, October 2009 accessed at 

http://www.ourwater.vic.gov.au/allocation/water_allocation_framework/bulk_entitlements. 

68 For example in the Yarra Valley Water sustainability report it gives the following information on its compliance with 

environmental water requirements - “Failures to comply with the provisions of the bulk entitlement – nil.” Yarra Valley 

Water, Creating Balance in a New Era: Sustainability Report 2008/09, (2009), 60 accessed at 

http://www.yvw.com.au/yvw/Home/AboutUs/ReportsAndPublications/annual-reports.htm  

69 Securing Our Water Future Together, above n 2, 142-3. For further discussion see Foerster above n 15, 173. 
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5.4 Limiting temporary qualification of environmental water 

The Victorian Act allows the Minister to suspend or reduce environmental entitlements (as well as any other 

entitlements) if he or she is of the opinion that there is a “water shortage” in an area (s33AAA).  A water 

shortage is when “the volume or quality of water available in the area or system to satisfy any rights to water 

(whether or not they relate to that area or water system) is or will shortly be inadequate for any reason” 

(s33AAA(2)).  The provision focuses on the protection of consumptive rights, as a water shortage can only be 

declared if existing rights to water are under threat. A water shortage cannot be declared if the environment is 

suffering from lack of water (as can occur in other jurisdictions with a similar provision).70

Temporary qualification of the EWR 

In practice, the use of this provision has fallen disproportionately on environmental water, as environmental 

entitlements and rules-based environmental water is qualified the most often in favour of consumptive use.  

The Draft Western Region Sustainable Water Strategy states:  

“Since 2006, the rights to water have been temporarily qualified in many supply systems across Victoria, 

including in the Wimmera-Glenelg system, to ensure that critical human needs are met, i.e. Stage 4 

water demands are met in towns and household water is provided for farms. To date, this has been at 

the expense of environmental water.”71

The Department of Sustainability and the Environment’s internal guidance document on the qualification 

procedure for proponents acknowledges that:  

“Qualifications of rights often involve increasing a water corporation’s access to water in a waterway by 

reducing environmental flows downstream of a harvesting point.”72

Use of temporary qualifications in Victoria 

It is very difficult to find complete information on the number and type of temporary qualifications made by the 

Minister.  The Victorian Water Accounts for 2006/07 list 28 qualifications to water rights, however the annual 

report of the Department of Sustainability and Environment (“DSE”) states that the Government made about 

40 temporary qualifications to environmental flows in Victoria for that same year.73 DSE annual reports for 

subsequent years do not state how many qualifications were made.  The Victorian Water Accounts list 

24 qualifications for the 2007/08 year. 74  Water Accounts for more recent years have not yet been released. The 

Victorian Water Register indicates that five of the eleven environmental entitlements in Victoria have been 

qualified in the last three years, over and above the low allocations made against the entitlements.75  The Water 

Register also shows extensive qualification of non-entitlement environmental water in the EWR through 

                                               

70 A temporary qualification of rights could occur for environmental purposes only if there was an inability to deliver 

environmental entitlements which in any case only makes up 6% of the EWR.  

71 Draft Western Region Sustainable Water Strategy, above n 23, 85 
72 Department of Sustainability and Environment Qualification of Rights to Surface Water, Responsibilities of the Proponent: A 
Guide for Water Corporations, (unpublished), 1. 

73 State of the Environment Report Victoria 2008, 380; Department of Sustainability and Environment, Victorian Water 

Accounts 2006/07: A Statement of Victorian Water Resources, (2008) accessed at 

http://www.ourwater.com.au/monitoring/accounts/06-07.  

74 Department of Sustainability and Environment, Victorian Water Accounts 2007/08: A Statement of Victorian Water 
Resources, (2009) accessed at http://www.ourwater.com.au/monitoring/accounts/07-08  

75 See the Victorian Water Register which lists environmental entitlements and their qualifications: 
http://www.waterregister.vic.gov.au/.  
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qualification of rules-based environmental water (for example, the passing flows component of bulk 

entitlements) but it is very difficult to get an accurate picture of how many and for what volume.  

Despite the lack of comprehensive reporting of temporary qualifications it is clear from the above that 

environmental water is extensively qualified. This is confirmed in the Draft Western Region Sustainable Water 

Strategy which states that due to years of low inflows in Victoria, qualifications are being used extensively.76  

The Northern Region and Draft Western Region Sustainable Water Strategies note that qualification should be 

avoided if at all possible and better long-term management should be used instead to avoid water shortages.77 

Water Corporations must implement all other reasonable contingency measures before qualification is allowed 

under DSE policy. However despite such actions by Water Corporations, qualifications continue. 

It is likely that the trend of low inflows will continue due to a changing climate and changing landscapes which 

increase interception.78 In systems which are fully allocated, the only mechanism in the Victorian Act to ensure 

water shortages are avoided is the 15-year review which is not due for another nine years. Therefore although 

the Government states that qualification should be avoided, there are no other legal mechanisms in the Victorian 

Act that assist it in doing so.  

Transparency of temporary qualifications 

Decision-making regarding temporary qualifications is not transparent and qualifications are often not publicly 

known until after the qualification is in place. There is no ability to challenge qualifications or provide for 

independent review of the decision to qualify. The Victorian Act gives very little guidance as to the circumstances 

under which a water shortage can be declared, providing the Water Minister with extensive discretion as to when 

to apply this provision. In addition there is no limit to the amount of time a qualification can remain in force.79  

Once a qualification is made, the Victorian Act only requires notice of the qualification to be given to the persons 

affected. As noted above, it is very difficult to find public records of declarations of water shortages or 

qualification of rights. Although some information appears in the Water Accounts the information is not complete 

and there is a two-year time lag on the release of the information. Some qualifications to bulk entitlements and 

environmental entitlements is provided in the Victorian Water Register but they are difficult to find and 

incomplete.  

Temporary qualification and the NWI 

Temporary qualification of water rights goes against the principles of the NWI which requires states to address 

overallocation of water, and then provide secure rights to water.  No compensation is paid to any water rights 

holder when a temporary qualification is made. Addressing overallocation, improving long-term water 

management, and converting entitlements from fixed volume to a share of the available resource should remove 

the need for temporary qualifications. In Victoria, the use of fixed volume bulk entitlements dramatically restricts 

the ability of water managers to plan for and respond appropriately to changes in water availability.  

                                               

76 Draft Western Region Sustainable Water Strategy, above n 23, 85. 

77 For example Northern Region Sustainable Water Strategy, above n 16, 55 and Draft Western Region Sustainable Water 

Strategy, above n 23, 85. 

78 See for example the discussion in the Draft Western Region Sustainable Water Strategy in Chapter 3. 

79 The Government recently introduced amendments into Parliament to the Victorian Water Act to allow the Minister to 

temporarily qualify rights for as long as he/she declared, effectively allowing a ‘permanent’ temporary qualification, 

however the amendment was rejected by Parliament - Water Amendment (Entitlements) Bill 2009 (Vic), introduced on 

the 24th of November 2009. 
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Temporary qualification in other jurisdictions 

As noted above, the Victorian Act only allows a temporary qualification of rights to be declared when there is a 

threat to existing rights to water.  Most other states allow for a temporary qualification of rights to water for 

‘ecological water shortages’, as well as consumptive water shortages.80  Ecological water shortages can include 

poor water quality, damage to aquifers, damage to watercourses, protection of water-dependent ecosystems, 

contamination of water sources, or any other adverse effect on the environment.  

In addition, Tasmania provides that when qualifying rights to water, the Minister must give priority to the various 

water uses in the following order: (1) stock and domestic, firefighting, public health; (2) water-dependent 

ecosystems; and (3) other consumptive uses.81 This means that critical human water needs and environmental 

water needs must be placed above consumptive uses. 

Recommendations to restrict and improve temporary qualification of rights 

Over time, as reform of the Victorian Act continues in line with the NWI, the need for temporary qualification 

should be reduced or eliminated.  In the meantime, immediate amendments should be made to the Victorian Act 

to improve the temporary qualification provisions so that their use does not disproportionately affect 

environmental water and damage the environment. 

The Victorian Act should allow a temporary qualification of rights if it appears that the water available from a 

water source is inadequate to meet the current rights to that water OR is likely to result in damage to the water 

source or water dependent ecosystems.  If a qualification is made then the qualification must prioritise critical 

human water needs82 and environmental water over all other uses.  That is, consumptive water must be 

qualified first and only if the needs cannot be met through reduction in consumptive uses can environmental 

water or water for critical human water needs be qualified. 

In addition, the Victorian Act should require that the Minister must make a public notification of his/her intention 

to qualify rights and allow for a short period of public consultation and independent review. The Victorian Act 

should limit the length of temporary qualifications to a maximum of one season, with a review if the Minister 

proposes to impose a new qualification after that time. All qualifications should be notified in the gazette and a 

newspaper before they can take effect. The declaration of water shortage and qualification of rights instruments 

should be included in full in the Water Register or on the DSE website. The Victorian Act should also require the 

Minister to publish the reasons for, and likely impact of, temporary qualifications.83

This recommendation is a key requirement for change in the Victorian Act and should occur as a priority 

regardless of whether the other recommendations are adopted. The value of the environmental water reserve 

and environmental entitlements are seriously undermined and will continue to suffer while the ability to qualify 

environmental water in this way remains.  

                                               

80 For example, Water Management Act 2000 (NSW) s 234(2); Natural Resources Management Act 2004 (SA) s 132; Water 

Resources Act 2007(ACT) s 71; Rights in Water and Irrigation Act 1914 (WA) s 26GD. 
81 Water Management Act 1999 (Tas) s 94(2). 

82 Critical human water needs are defined in the Northern Region Sustainable Water Strategy as ‘the amount of water 

required to supply Stage 4 restricted demand in urban areas, domestic and stock needs and operate the distribution 

system to deliver that water’, 199. 

83 The State of the Environment Report also makes this recommendation at IW1.5, above n 1, 380. 
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6 Improving management of environmental water  

6.1 Establishment of an independent environmental water holder  

Environmental entitlements are currently held by the Victorian Minister for Environment and Climate Change. It 

is widely regarded that the establishment of an independent EWH at arm’s length from the Government would 

reduce political interference and allow for more robust decision-making and greater coordination between CMA 

managers. The Victorian Government has committed to the establishment of an EWH in the Biodiversity White 

Paper84 and is developing the proposal through the Sustainable Water Strategy process. The Victorian 

Government intends the position to be operational by July 2011.  

The Commonwealth is the only jurisdiction in Australia with a statutory environmental water holder. 

Environmental water in other states is held and/or managed by the Minister or a government agency such as the 

EPA or a Department under direction from the Minister.   A number of States are said to be establishing 

environmental water holders. 

The effectiveness of environmental water holders depends largely on the powers and obligations they have 

assigned to them under law, so that they can conduct their functions in a way that best achieves environmental 

objectives.  

6.1.1 Commonwealth environmental water holder 

The Commonwealth Environmental Water Holder is established under s 104 of the Commonwealth Act. 

The objectives of the Commonwealth EWH are set out in Part 6 of the Commonwealth Act. They are:  

• to manage the Commonwealth environmental water holdings on behalf of the Commonwealth; and  

• to administer Environmental Water Holdings Special Account on behalf of the Commonwealth.  

The environmental water holdings are to be managed to “protect or restore the environmental assets of the 

Murray-Darling Basin, and other areas outside the Basin where the Commonwealth holds water so as to give 

effect to relevant international agreements”. 85  

The Commonwealth EWH must manage the holdings in accordance with the Murray-Darling environmental 

watering plan (EWP) and any environmental watering schedules to which the Commonwealth is a party.86 The 

Murray-Darling EWP will be prepared by the Murray-Darling Basin Authority as part of the Basin Plan and will be 

operational in some parts of the Basin by 2014. The EWP will specify environmental objectives for the water-

dependent ecosystems of the MDB and a management framework for applying environmental water.87

The Minister may give directions to the Commonwealth EWH and the EWH must report all directions that the 

Secretary or Minister gives to the Commonwealth EWH each year.88 The Commonwealth Act prevents the 

Secretary or Minister giving directions to do anything in relation to purchasing or disposing of water rights, 

                                               

84 Securing Our Natural Future, above n 5, 25. 

85 Water Act 2007 (Cth) s 105(3). 

86 Water Act 2007 (Cth) s 105(4). 

87 Water Act 2007 (Cth) s 28(2). 

88 Water Act 2007 (Cth) s 114. 
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exercising the power of the Commonwealth to enter into contracts for the dealing of water rights or maintaining 

records of Commonwealth Environmental Water Holdings.89

In addition to the EWP the Commonwealth EWH requires a framework for making determinations on the use of 

available water in a given year.  

6.1.2 The Government proposal for a Victorian environmental water holder 

The Victorian Government is currently developing a proposal for a Victorian EWH. This proposal was briefly set 

out in the Land and Biodiversity White Paper90 and the Northern Region Sustainable Water Strategy (“NRSWS”). 

In the Land and Biodiversity White Paper it was proposed that the existing Catchment Management Authorities 

be consolidated and merged with the relevant Coastal Boards to create five new Natural Resource and 

Catchment Management Authorities (“NRCMA”).  

A Natural Resource and Catchment Management Council will be formed to provide coordinated land, water and 

biodiversity advice to government. The Victorian EWH will be created to manage environmental water across 

Victoria and coordinate watering programs with the Commonwealth EWH. 

The NRSWS states that the function of the Victorian EWH will be to optimise the delivery of environmental water 

to its highest value use, identify highest watering priorities having regard to catchment management authority 

watering plans and ensure that drought refuges are protected. The Victorian EWH will make decisions 

independently of the Minister, but in line with high-level rules established by the Minister. 91

Under the Victorian Government proposal as detailed in the Biodiversity White Paper, the NRCMAs will be 

responsible for: 

• understanding the ecological character and values of sites within their area; 

• Proposing environmental objectives through Regional Strategies for Healthy Rivers, Wetlands and Estuaries 

(“RSHREW”) to be approved by the Minister for Water; 

• identifying watering requirements to meet objectives of sites; 

• developing and publishing annual watering proposals; and 

• delivering environmental water in accordance with the Victorian EWH optimised plan. 

The DSE will be responsible for: 

• developing a river and wetland management policy through the Victorian Strategy for Healthy Rivers, 

Estuaries and Wetlands (VSHREW) to be approved by the Minister of Environment and Minister for Water; 

• developing water resource policy through Sustainable Water Strategies (“SWS”) to be approved by the 

Minister for Water; 

• advising Ministers regarding consistency between the RSHREW and the Victorian EWH watering plan; 

                                               

89 Water Act 2007 (Cth) s 107.  

90 Securing Our Natural Future, above n 5, Chapter 3. 

91 Northern Region Sustainable Water Strategy, above n 16, 137. 
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• developing rules to govern Victorian EWH decisions to be approved by the Minister for Environment; 

• allocating funding to the Victorian EWH; and 

• advising the Victorian EWH on consistency of NRCMAs annual watering proposals with state policy. 

The Victorian EWH will be responsible for: 

• holding and managing environmental entitlements and allocations; 

• following consideration of annual NRCMAs annual watering proposals, developing and publishing an 

optimised annual watering plan; 

• funding the delivery, management and monitoring of environmental allocations; 

• ensuring coordinated use of Commonwealth EWH and Living Murray allocations; and 

• reporting on the rationale of variations between NRCMA watering plans and the optimised Victorian EWH 

plan. 

The Victorian EWH will have more discretion than the Commonwealth EWH because the Commonwealth EWH is 

required to manage water consistently with the Environmental Watering Plan and Environmental Watering 

Schedules in the Basin Plan as developed by the Murray-Darling Basin Authority. The Victorian EWH needs to 

consider NRCMAs annual watering plans, but need not follow them. The Victorian EWH will however need to align 

its management and delivery of environmental water in the Murray and its tributaries with the Commonwealth 

Basin Plan which will be binding on Victoria once it comes into effect. 

6.1.3 Recommendations for a Victorian Environmental Water Holder  

The Victorian Government has so far provided little detail of the characteristics, powers and duties of the 

Victorian EWH.  There are a number of characteristics that the EWH should have to ensure it can achieve the 

best environmental outcomes.  

Our recommendations for the key characteristics of the EWH are set out below.  

Independent statutory position 

The Victorian EWH should be a statutory position with powers and duties set out in legislation.  It should be a 

legal person and be independent of the Minister and other agencies. The EWH should have detailed knowledge of 

ecological needs and the operational water management systems available. 

The legislation should provide that the EWH be supported by technical experts and community-based advisors.  

Environmental Water Holder responsible for all water in the EWR 

The EWH should be legally responsible for the management and delivery of all water in the EWR including that 

from conditions on bulk entitlements and licences. The EWH watering plan should therefore include direction on 

all environmental water in the EWR including rules-based and above cap water.  The EWH should have power to 

direct entitlement holders who hold environmental water when and how to use that water, provided that it is 

consistent with the conditions on their entitlement. Conditions should be written in such a way that the amount 

and triggers for environmental water are clear and can be accounted for.  The EWH should be involved in the 

drafting of environmental conditions. 
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If the EWH is to have legal responsibility for environmental entitlements only, a less optimal option is for the 

EWH to monitor and report on all water in the EWR, and to have power to compel other entitlement holders to 

deliver environmental water consistently with the conditions on bulk entitlements. 

Funding for delivery and storage charges 

Where environmental entitlements are delivered via irrigation channels, delivery and headworks charges need to 

be paid. As noted in the NRSWS, these charges are substantial for environmental watering92.  Costs are 

currently funded through the Environmental Contribution Levy. In the past, in order to raise the funds necessary 

to pay these, entitlements have been temporarily traded.93 Delivery of environmental water should not be held 

up by lack of funds to pay delivery or storage charges. The EWH should be provided with enough funding to 

cover any delivery and storage charges or arrangements should be made for delivery and storage charges to be 

waived for environmental water. 

Any money received from penalties for offences under the Victorian Act should be directed to the EWH to be 

applied to environmental water acquisition and management costs.  

Flexible management provisions 

Flexible management provisions are necessary to ensure that water can be delivered at times to enhance or 

prolong natural flooding.94

The EWH should have the ability to carry over unused water from one year to the next where it would benefit 

the environment, either through the rules of the Environmental Water Reserve or the powers of the EWH.  

The ability to carry over water has recently introduced into the northern region via spillable water accounts which 

will apply from 1 July 2010. Water holders can carry over an unlimited amount of water from season to season, 

provided the water storage does not spill. Water in an entitlement holder’s spillable water account (i.e. carryover 

and allocation above 100 per cent entitlement volume) cannot be used or traded while there is a risk of the 

storage spilling. Resource managers are required to declare each season whether the storage will spill or not. If 

the manager declares that storages will not spill later in the season, all water in a spillable account is then 

available for use or trade.95 The timing of the ‘risk of spill’ declaration is crucially important for environmental 

managers as many environmental assets require water early in the season. Giving the EWH access to 

environmental water held in a spillable water account in advance of a declaration could greatly enhance 

environmental outcomes and reduce the risk of spill for other entitlement holders. 

Acquiring or disposing of environmental entitlements 

Section 48L of the Victorian Act allows the Environment Minister to sell or assign environmental entitlements in 

limited circumstances. 

Section 106 of the Commonwealth Act prevents the Commonwealth EWH disposing of environmental water 

holdings unless they are not required in the current accounting period to meet the objectives of the MDB 

                                               

92 Northern Region Sustainable Water Strategy, above n 16, 79. 

93 For example in wetlands around Kerang. See Foerster, above n 15, 145. 

94 See for example the discussion of the Barmah water entitlement in Foerster, above n 15, 165-6. 

95 See Minister for Water ‘New Rules Give Irrigators More Carryover Certainty’, (Media release 31 March 2010) accessed 

at http://www.premier.vic.gov.au/component/content/article/9921.html and Northern Region Sustainable Water 

Strategy, above n 16, part 5.2. 
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environmental watering plan or to meet any applicable environmental watering schedules and it cannot be 

carried over to the next accounting period. 

The restriction on the Commonwealth EWH prevents the Commonwealth EWH compromising environmental 

outcomes for profit in a given period. However, it also prevents the Commonwealth EWH being able to leverage 

weather conditions to achieve greater environmental outcomes. For example water could be sold in a dry year 

when prices are higher and then more water could be purchased in a wet year when water was cheaper. This 

would result in more water which would also be used within the context of a wetter ecosystem and so would 

potentially deliver higher environmental outcomes. 

The Victorian EWH should have the power to sell or temporarily transfer environmental water only where it 

would maximise environmental outcomes.  

The EWH should also have the power to purchase or temporarily acquire water to include in the EWR where it 

would benefit environmental outcomes. The EWH should have power to acquire and hold any type of water 

entitlement, including consumptive entitlements such as a licence or water share, as well as environmental 

entitlements. 

Transparent science-based allocation process free from political interference 

The Commonwealth EWH is required to allocate water in accordance with the Environmental Watering Plan and 

Watering schedules which are prepared by the Murray-Darling Basin Authority. The Commonwealth EWH then 

applies a decision-making framework (see above). This seems a scientifically robust and transparent framework, 

but is tempered by the ability of the Secretary of the Minister to provide directions to the EWH. 

The Victorian proposal contemplates NRCMAs develop watering plans which the Victorian EWH would be required 

to consider but not follow. 

The EWH should have the ability to determine how and when environmental water is delivered to achieve agreed 

environmental objectives without political interference. This is achieved by establishing an independent EWH who 

is not subject to Ministerial or government direction once high-level rules and policy has been set. 

Coordination between the Victorian EWH other jurisdictions 

Opportunities to maximise environmental outcomes exist where environmental allocations are coordinated 

between managers and jurisdictions. The main benefits of coordination are: 

• increasing environmental water in ecosystems which are located within two or more EWH jurisdictions. For 

example the Barmah Forest has wetland systems occurring in Victoria and NSW, and may also receive water 

from the Commonwealth EWH due to its status as an icon site; 

• optimising water delivery for key environmental assets under the Basin Plan; and 

• allowing the Commonwealth EWH and Victorian EWH to maintain or preserve more refuges in times of 

severe drought. 

The legislation should require the EWH to coordinate arrangements with other relevant jurisdictions (where 

possible) to maximise environmental outcomes. 

Reporting of actions against environmental outcomes 

The EWH should be required to keep water accounts and publicly report annually on delivery of environmental 

water against environmental outcomes. The VEFMAP, which is currently being implemented by the Victorian 
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Government, should come under the responsibility of the EWH with a requirement for the EWH to publicly report 

the findings under VEFMAP annually. 
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7 The EWR and the Sustainable Diversion Limits in the 

Commonwealth Act 

There is no legislated link between the Commonwealth SDL and the Victorian EWR in either Commonwealth Act 

or the Victorian Act.  However the EWR is likely to be an important element to enable Victoria to meet the 

Victorian SDLs.   

Once the Basin Plan is in force (expected July 2011) it appears that Victoria will have until 2019 to reduce 

overallocation to meet the SDLs96.  SDLs could be met by a combination of Commonwealth and Victorian water 

purchases, a reduction in allocations and a reduction in reliability of allocations.97  Water obtained for the 

environment through any of these means could be included in the EWR to assist Victoria to meet its SDLs.  

As yet there is no indication from the Victorian Government how it intends to meet the MDB SDLs, should those 

SDLs require a reduction in extraction from Victoria, despite the clear intention in the Commonwealth Act that 

states will bear the onus of meeting SDLs beyond Commonwealth water buy-backs.98  

The anticipated (although not yet set) 2019 imposition of SDLs in Victoria will coincide with the implementation 

of the first Long-Term Water Resources Assessment under s22K of the Victorian Act. However as the Victorian 

Act is currently drafted, rights to water cannot not be permanently reduced as a result of that water resource 

assessment until 2021.99  If Victoria needs to reduce water rights before 2021 to meet Commonwealth SDLs, 

the Victorian Act currently prevents it from doing so. A potential conflict therefore exists between the legal 

requirements in the Commonwealth and Victorian Acts which has not yet been publicly acknowledged by either 

the Victorian or Commonwealth Governments. 

                                               

96 Although 2019 has been stated by both Victorian and Commonwealth Governments as Victoria’s compliance date for 

the Basin Plan, the legal requirements for this date to be legally binding in s 241 Water Act 2007 (Cth) have not yet been 

met. Therefore it is not clear when Victoria will be required to comply with the Basin Plan.  

97 Murray-Darling Basin Authority, Fact Sheet 3: Sustainable Diversion Limits and the Impacts of Water Purchases, (2009) 

accessed at http://www.mdba.gov.au/files/publications/Basin-Plan-SDL-fact-sheet.pdf.  In addition, the MDBA has 

indicated that it may allow alterations to the SDL over time if a State builds infrastructure that allows environmental 

water needs to be met with less water. However this will only occur once the infrastructure has been built and only for 

sites where watering via infrastructure does not disrupt the need for connectivity to other sites (presentation at the 

Murray-Darling Basin Plan Engagement Forum 7 April 2010). 

98 In its recent submission to the Murray-Darling Basin Sustainable Diversion Limit discussion paper, the Victorian Office 

of Water instead queried how the Commonwealth was going to achieve the SDLs. Submission in response to the Murray-

Darling Basin Authority’s Issues Paper, above n 28. 

99 Section 33AAB of the Victorian Water Act states that a permanent qualification of rights cannot take effect within 15 

years of the commencement of s 14 of the Water (Resource Management) Act 2005, which was 3 August 2006. 
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8 Conclusion 

Although the establishment of an environmental water reserve in 2005 was a step forward for environmental 

water in Victoria, the implementation of the EWR through legislation has failed to meet either the objective 

initially set for it or the current need for strong provision and protection of environmental water.  Thirteen years 

of low inflows in Victoria, whether as a result of long-term drought or a shift to a new climate as a result of 

climate change, have highlighted the need to retain a sustainable base level of water in Victorian water systems 

to preserve environmental values and ecosystem health. The impending and possibly radical change in 

environmental water requirements in the northern region of Victorian through the Basin Plan will force Victoria to 

meet these challenges in at least part of the state. 

The Victorian Act does not provide the tools and mechanisms to ensure the objective of the EWR will be met. The 

Victorian Act requires amendment to ensure water managers have the tools to respond to and adapt to the 

changing pressures on water resources, most importantly as a result of climate change, and to ensure that water 

systems continue to function healthily and provide ecosystem services indefinitely. 
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