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Recommendations 

1. The proposals to raise fee units for application to the Tribunal should not proceed. Option 1 

(fees retained at existing levels) of the RIS should be the approach adopted and new Fees 

Regulations should be based on that approach. 

2. The proposals to introduce daily hearing fees and fees for mediation should not proceed. 

3. The proposal to introduce a ‘complex case’ fee system should not proceed.  

4. An independent study into the impact of fee increases on Tribunal users should be undertaken, 

with a particular focus on impacts on non-commercial applicants and community group users. 

5. Policy comparisons in respect of fees and costs comparisons between the Tribunal and the 

courts system should not be adopted, and the distinctive purpose and function of the Tribunal 

should be acknowledged. 

6. The Fees Regulations should be reconsidered having regard to the approach and 

recommendations of the 2009 President’s Review of VCAT. 

7. Where any fees increases are adopted along the lines proposed in the RIS, a broad-based 

public interest test applying to fee waivers should be adopted in addition to existing fee waiver 

provisions. 

8. Where any fee increases are adopted along the lines of the RIS approach, provision needs to 

be made for apportionment of hearing fees, including proposed ‘complex case’ fees, among 

parties seeking to be heard and/or call witnesses. 

Introduction 

The EDO welcomes this opportunity to provide a response to the proposed VCAT (Fees) Regulations 

2013. In general, the EDO is opposed to the level, scope and rationale of the proposed increases. 

In our opinion and in our experience, fee increase of the magnitude and nature proposed are not 

justifiable and will have significant and adverse impacts on access to the Tribunal and also to the 

development of law and policy by the Tribunal.  

EDO is a not-for-profit community legal centre specialising in public interest planning and 

environment law. Accordingly, the EDO has had a long history of appearance before and 

engagement with the Tribunal since its establishment. While most of our client’s matters before the 

Tribunal occur in the Planning and Environment List, the EDO has also appeared for clients in other 

Lists, in particular the General List (dealing with for example Freedom of Information matters).  

In addition, EDO provides a large amount of legal advice via our telephone advice service to 

community members who are seeking a hearing at VCAT as an unrepresented party (either as third 

party applicants or as applicants for an enforcement order). We estimate that 50% of all calls to 

our legal advice hotline concern these issues. In addition, for several years the EDO has delivered a 

successful community education program to the public on how community members can represent 

themselves at VCAT (in the Planning and Environment List, specifically). These workshops are 

entitled ‘Representing yourself at VCAT’, and we continue to run them monthly as demand for them 

has not ceased.  In summary, EDO has a long history of engagement with the Tribunal, and in 

particular has first-hand experience with the challenges faced by unrepresented litigants in that 

forum.  

Overview of changes 

In general, the Department of Justice (Department) is proposing very substantial increases in fees for 

access to and use of the Tribunal.  
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Under the preferred approach put forward by the Department, in order to achieve the 45% cost recovery 

target, fee increases would rise on average by 56% across jurisdictions and lists and up to 2,598% in the 

case of maximum fee increases. A key area in which fee increases will occur is in fees for making an 

application to VCAT.  

There is intended to be increases in fee levels across all lists and jurisdictions except where there is 

statutory prohibition on fee-charging, and new fees will introduced.  These increases and introductions 

include: 

 The introduction of hearing fees hearings of longer than one day, with higher rates of fees 

charged for longer hearings. The intention is that hearing fees would be equivalent to 80% of 

County Court fees. 

 A category of ‘complex cases’ would be introduced, for which corresponding higher hearings fees 

would apply (with a view to recovering 45% of hearing costs). 

 Differentiation of application (‘commencement’) fees in a range of lists according to a sliding scale 

based on the estimated values of the object of the dispute (e.g. for development matters, higher 

fees for developments over $1 million; for consumer disputes, higher rates for transactions over 

$10,000 or over $1 million). 

 The establishment of fees for mediation (alternative dispute resolution). 

 Increases of 56% for all other fees (e.g. administrative fees) not addressed by the other 

categories. 

Eligibility for fee waivers is not affected by the Regulatory Impact Statement (‘RIS’) proposals. Fee 

waivers are presently available under very limited circumstances relating to financial hardship. In the 

EDO’s experience, waiver provisions are too narrow and of little utility in facilitating access to the Tribunal 

for the large majority of users, especially in planning and environment cases.  

Rules and practices regarding the awarding of costs are not affected by the proposals. It will remain the 

general rule that parties bear their own costs in proceedings.  

What are the main areas of concern with the proposed Regulations? 

Access to justice and the unique nature of the Tribunal as distinct from a court 

Access to justice is a fundamental underlying purpose and rationale of a Tribunal system as distinct from a 

court. Tribunal systems generally have been established, among other things, to create greater access to 

and equity in the justice system.1 They have been intended historically to remedy the shortcomings of the 

court system (e.g. formality, technicality), or to relieve the ordinary court system of caseload (e.g. in 

smaller civil claims), or to establish adjudicate functions outside of the courts (e.g. administrative review). 

Tribunals are intended to be cheaper, quicker, less formal and more efficient than the courts and this 

general intention is reproduced in the VCAT Act.2 The tribunal–court distinction was emphasised in the 

                                                
1 See e.g. generally Robin Creyke ‘Tribunals: Loss and Divergence’ [2001] 29 Federal Law Review 3 403, 404:  

Tribunals have certain characteristics, which often given them advantages over the courts. As the 
Franks Committee in the United Kingdom noted in the 1950s, these include 'cheapness, accessibility, 
freedom from technicality, expedition and expert knowledge of their particular subject'. To that list 
should be added tribunals' flexibility… 

Creyke cites the Franks Committee’s Report of the Committee on Administrative Tribunals and Inquiries (1957) 
Cmnd 218, at 9, which is seen as the classic statement of the distinctive character and purpose of tribunals. 
2 VCAT Act, s 98(1); Victoria Parliamentary Debates, Legislative Assembly, 9 April 1998, 972 (Jan Wade, 
Attorney-General):  

In the past 20 years Victoria has seen a significant growth in the number and variety of tribunals 
servicing the community. The level of community acceptance of these bodies is such that they are now 
considered to be an integral part of the Victorian justice system. Over this time tribunals have been 
established as specialist bodies to deal with a variety of issues as particular needs have arisen. 
Compared to the courts they are intended to be relatively informal, inexpensive and efficient. 

http://tex.parliament.vic.gov.au/bin/texhtmlt?form=jVicHansard.dumpall&db=hansard91&dodraft=0&house=ASSEMBLY&speech=20778&activity=Second+Reading&title=VICTORIAN+CIVIL+AND+ADMINISTRATIVE+TRIBUNAL+BILL&date1=9&date2=April&date3=1998&query=true%0A%09and+%28+data+contains+%27Victorian%27%0A%09and+data+contains+%27Civil%27%0A%09and+data+contains+%27and%27%0A%09and+data+contains+%27Administrative%27%0A%09and+data+contains+%27Tribunal%27%0A%09and+data+contains+%27Bill%27+%29%0A%09and+%28+members+contains+%27WADE%27+%29%0A%09and+%28+hdate.hdate_3+=+1998+%29%0A%09and+%28+house+contains+%27ASSEMBLY%27+%29#match4
http://tex.parliament.vic.gov.au/bin/texhtmlt?form=jVicHansard.dumpall&db=hansard91&dodraft=0&house=ASSEMBLY&speech=20778&activity=Second+Reading&title=VICTORIAN+CIVIL+AND+ADMINISTRATIVE+TRIBUNAL+BILL&date1=9&date2=April&date3=1998&query=true%0A%09and+%28+data+contains+%27Victorian%27%0A%09and+data+contains+%27Civil%27%0A%09and+data+contains+%27and%27%0A%09and+data+contains+%27Administrative%27%0A%09and+data+contains+%27Tribunal%27%0A%09and+data+contains+%27Bill%27+%29%0A%09and+%28+members+contains+%27WADE%27+%29%0A%09and+%28+hdate.hdate_3+=+1998+%29%0A%09and+%28+house+contains+%27ASSEMBLY%27+%29#match5
http://tex.parliament.vic.gov.au/bin/texhtmlt?form=jVicHansard.dumpall&db=hansard91&dodraft=0&house=ASSEMBLY&speech=20778&activity=Second+Reading&title=VICTORIAN+CIVIL+AND+ADMINISTRATIVE+TRIBUNAL+BILL&date1=9&date2=April&date3=1998&query=true%0A%09and+%28+data+contains+%27Victorian%27%0A%09and+data+contains+%27Civil%27%0A%09and+data+contains+%27and%27%0A%09and+data+contains+%27Administrative%27%0A%09and+data+contains+%27Tribunal%27%0A%09and+data+contains+%27Bill%27+%29%0A%09and+%28+members+contains+%27WADE%27+%29%0A%09and+%28+hdate.hdate_3+=+1998+%29%0A%09and+%28+house+contains+%27ASSEMBLY%27+%29#match6
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2009 President’s Review of VCAT.3 A major part of the Tribunal’s work also is in merits review, which is a 

function distinguishable from the judicial review function of the courts.  

A comparison of VCAT to the courts is a major motivating feature of the RIS4 and we submit that this 

comparison is misplaced and inappropriate. While we are firmly of the opinion that the courts should also 

be more accessible and less expensive than they currently are, there is a basic flaw in the logic of the RIS 

that the cost recovery principles and programs being applied to the courts should be applied in the same 

manner to the Tribunal.  

The policy rationale stated in the RIS is to align cost recovery principles across civil jurisdictions and to 

adapt the notion of user contributions applicable in court jurisdictions to the Tribunal.5 The RIS notes that 

this rationale is complicated by the diverse jurisdictions operating under the Tribunal. Express comparison 

is made between the jurisdiction of the Tribunal and that of the Magistrates Court.6  

This policy rationale is flawed on at least two counts. First, in respect of jurisdiction over civil disputes, 

such as consumer disputes, a principal rationale of hearing these matters in the Tribunal is that, in 

general, they are different from ordinary commercial litigation. The ‘small claims’ jurisdiction, for example, 

was established expressly so that these types of disputes could be taken out of the ordinary court system, 

and be the subject of more efficient, informal and inexpensive justice.7 As far back as the establishment of 

a small claims jurisdiction in the early 1970s, the importance of this distinction has been recognised by 

Government. For example, in the Minister’s Second Reading Speech in introduction of the 1973 Small 

Claims Tribunals Bill, the then Minister stated:  

[The Government] sees the disadvantages of the court system as being sufficiently serious to warrant an 

alternative method of dealing with the small claims of consumers. It is convinced that these claims can be 

dealt with cheaply and speedily by the use of informal proceedings.8  

The second point is more applicable to planning and environment matters, with which the EDO 

predominantly deals. The civil dispute characterisation of matters on this list is, at best, limited. Most 

matters before this list concern review of administrative decisions, as distinct from civil disputes per se. 

While it is arguable whether there is a lis inter partes,9 the role of VCAT in resolving these matters falls 

under the province of administrative justice. That concept is as much about the accountability and 

transparency of public decision-making as it is about the resolution of civil (ordinarily, private) disputes. 

That is not to say private or commercial motives are not important in planning and environment disputes 

but rather that the underpinning rationale of this review jurisdiction is about the control and quality of the 

decision-making of public authorities. Also, the private and commercial content of the dispute, as distinct 

from the public interest dimensions of a dispute, may vary significantly across different matters. To that 

extent, a general 45% private/public allocation of costs is at best a crude approximation of the quantum 

of private interest.  

Reducing access to justice 

An obvious concern with the fee increase proposal is the effect these fee hikes will have on access to the 

Tribunal and thereby to the dispute resolution and review functions over which it has jurisdiction. VCAT is 

                                                
3 Hon Justice Bell One VCAT: President’s Review of VCAT (2009), 9-10; also at 68: ‘VCAT is a tribunal, not a 
court. That is fundamental. The tribunal is part of the system of justice. That too is fundamental.’ 
4 RIS, 37-43 
5 RIS, 42-43 
6 RIS, 46 
7 See Eugene Clark ‘Small claims courts and tribunals in Australia: developing and emerging issues’ (1991) 10 
University of Tasmania Law Review 201 
8 Victoria Parliamentary Debates Legislative Assembly, 19 September 1973, 392 (Mr Rafferty, Minister of 
Labour and Industry) 
9 That is, a dispute analogous to a civil dispute between parties within the adversarial tradition, in which a 
decision-maker is adjudicating upon rights: cf Cafoor v Commissioner of Income Tax, Colombo [1961] AC 584, 
597-598 
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intended to be an accessible forum for the resolution of disputes across a whole range of areas, from 

consumer disputes and planning to disputes about access to government documents and equal 

opportunity.10 The issue of cost is major factor in the Tribunal’s accessibility. These fee changes will make 

access for ordinary citizens significantly more expensive and therefore potentially prohibitive.  

The RIS itself identifies the proposal’s impacts on access to justice and predicts a substantial drop in the 

numbers of people seeking to use VCAT.11 It is reasonable to assume that this impact equates to 

deterrence and discouragement in the use of the Tribunal by individual, non-commercial parties for whom 

application to the Tribunal would be a substantial, and probably intimidating, exercise in any case. 

Nevertheless, the RIS goes on to adopt a highly regressive option (Option 3) in terms of access to justice. 

It can be assumed that decline in demand will hit those with the least means first and hardest.  

The problem of accessibility is understated in the RIS, by making the following assertion:  
 
a substantial proportion of the parties employ legal representatives and/or expert witnesses and, in 
general, incur substantial costs associated with their use of VCAT to resolve their disputes which are 
likely to significantly exceed the amount of the fees paid in many or most cases.12 

 
No empirical evidence is provided to substantiate this point. The proportion referred to is not known, nor 

are the nature of the cases or the types of parties involved. There is no detailed analysis of possible or 

likely deterrent effects and on whom these effects are most likely to play out. The RIS is deficient insofar 

as it models for the financial outcomes of these ‘behavioural impacts’ but neglects the socio-economic or 

substantive justice implications of the proposed increases. It is reasonable to assume that deterrent 

effects would fall disproportionately on individual unrepresented objectors or community groups, as 

distinct from commercial applicants or statutory authorities making applications.  

There is some evidence that recourse to legal representation at VCAT has grown. In 2004, Former Tribunal 

President Justice Morris highlighted: 

It is clear that an overwhelming proportion of objectors participate in the hearing of the proceeding 
without representation. No doubt this is facilitated by the manner in which the proceedings are 
conducted, not only in the sense of the physical environment, but the informal, and non-legalistic, 
procedures which are adopted.13 

 
In 2012, by contrast, 230 of1080 (approximately 21%) cases on the Planning and Environment List 

were taken by unrepresented parties. A further 316 (29%) were represented by a town planner or 

planning consultant, 10 (1%) were represented by an architect and the remainder were 

represented by legal practitioners (just under 50%).14 It is perverse that these figures are put 

forward in the RIS to justify an increase in fees. To the EDO, these figures demonstrate an existing 

access to justice problem, notably the time-consuming and intimidating nature of pursuing a 

matter in VCAT presently for ordinary citizens, without a lawyer. The 2009 Review highlighted the 

difficulties for self-represented applicants, indicating this problem.15 

A major increase in fees will only exacerbate problems of accessibility for individual and community 

applicants in particular, making access to the Tribunal even more unbalanced in favour of those with the 

means to pay. The RIS’ modelled drop in applications resulting from fee increases (10% and 25%) will 

                                                
10 Victoria Parliamentary Debates, Legislative Assembly, 9 April 1998, 972 (Jan Wade, Attorney-General): ‘A 
high priority for this government has been to provide Victorians with access to a civil justice system which is 
modern, accessible, efficient and cost-effective.’ 
11 RIS, 80-82 
12 RIS, 78 
13 Justice Stuart Morris ‘The importance of free access to law in a participatory planning appeals system’ [2005] 
Victorian Judicial Scholarship 19 
14 The level of representation on other lists is likely to be much lower than on the Planning and Environment 
List because of restrictions on entitlement to representation. Furthermore, there remains discretion on Tribunal 
members not to grant leave for a party to be represented. In the 2009 President’s Review of VCAT, his Honour 
Justice Bell remarked that rights and controls over legal representation is probably less the issue than 
observation of and application of provisions relating to leave (Hon Justice Bell One VCAT: President’s Review of 
VCAT (2009), 79) 
15 Hon Justice Bell One VCAT: President’s Review of VCAT (2009), 25-26 
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likely equate to deterrence of a large proportion of unrepresented (probably ordinary citizen and 

community group) applicants from accessing the Tribunal. That is a fundamentally inequitable outcome.  

The Tribunal and the Department need to look carefully and rigorously at this issue from the viewpoint of 

practice and administration.16 The issue of ‘creeping legalism’ was identified in the 2009 President’s 

Review, and extensive reforms were proposed in that document which in many respects address issues of 

complexity and legalism at the Tribunal (and thus accessibility). These include: integrated case officer 

management,17 ongoing education and training of Tribunal members,18 a positive duty on the Tribunal to 

assist parties,19 enhancement of registry powers and functions,20 establishment of a litigant in person 

coordinator,21 and proper recording of decisions regarding grants of leave for representation.22 

We submit that a proper and rigorous analysis of the issue of accessibility must be undertaken generally, 

and certainly prior to any proposal to substantially increase Tribunal fees. In addition to reform proposals 

arising from the President’s Review, the EDO has previously argued that additional mechanisms ought to 

be made available to users of the Tribunal to deal with problems of the ‘legalisation’ of matters before it.23 

For instance, introduction of a ‘duty lawyer’ scheme would substantially assist unrepresented applicants.24 

Such a scheme would also assist Tribunal members, given that it would likely expedite hearings and de-

mystify proceedings for many unrepresented parties. The EDO has delivered a very successful community 

education program on using VCAT for members of the general public for several years. It is our 

submission that measures such as these are important in making the Tribunal more accessible and that 

the substantial increase in fees proposed will seriously undermine accessibility of the Tribunal to the 

ordinary public and to community organisations. The President’s Review is supportive of an increased 

Community Legal Education role for the Tribunal itself. 

The RIS makes the case for increased user fees partly on the basis that this would provide the basis for 

increased service levels by the Tribunal. Consistent with our remarks above, an overhaul and increase in 

Tribunal services is to be strongly welcomed. However, there are no indications in the RIS that increases 

in user charges are to accompany an overall increase in funding of any substance or sufficient to fund 

increased services (e.g. as envisaged by the President’s Review). We are concerned that increases in the 

proportion of user-pays funding suggests that this funding base is intended to displace overall growth in 

funding and possibly facilitate cuts in appropriations funding.  

Undermining access can lead to poorer substantive outcomes 

There is an important nexus between systems of merits review, typical of the Planning and 

Environment List, and the quality and nature of decision-making by agencies charged with making 

primary decisions, such as issuing permits, works approvals or approving conditions. The role of 

public interest, third-party objectors is fundamentally important to ensuring the review jurisdiction 

of the Tribunal performs this function of encouraging good decision-making.25 Meaningful public 

participation, including third party rights, in decision making can improve substantive outcomes – 

                                                
16 Ibid, this review called for ongoing improvements to practice and administration to make the Tribunal more 
accessible to the public. 
17 Ibid, 30-31 
18 Ibid, 52-54, 65-66 
19 Ibid, 74-76 
20 Ibid, 76-79 
21 Ibid, 77 
22 Ibid, 79 
23 EDO Submission to ‘The Role of VCAT in a Changing World’ consultation paper (2009) 
24 Duty lawyer schemes are often run in the lower courts to provide free, accessible legal advice and 
representation for self-represented persons. They may be staffed by staff lawyers (e.g. Legal Aid staff) or 
private lawyers retained for the purpose: see generally http://www.legalaid.vic.gov.au/ppdl.htm (viewed 11 
February 2013). In VCAT such a scheme may be legal or non-legal advice, depending on the List and likely 
issues and technical problems arising for self-represented persons.  
25 See Administrative Review Council Better Decisions: Review of the Commonwealth Merits Review Tribunals 

(Report 39,1995), Ch 6. The Council notes, for instance, at [6.9]: ‘There is great potential for decisions of 
review tribunals to assist with better management and administration within agencies.’ 

http://www.legalaid.vic.gov.au/ppdl.htm
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in the case of the EDO’s work, this is typically environmental outcomes. The capacity of individual 

applicants and community groups to influence substantive outcomes, whether this be 

environmental outcomes, trader conduct and the proper operation of markets, or respect for 

human rights by statutory authorities, will not only be influenced by the capacity and inclination of 

citizens to seek review of statutory decisions but also obviously in the exercise of other rights, such 

as rights to enforce breaches of permits, to make enforceable claims against unlawful market 

conduct or to seek redress against abuses of power by public officials. 

At odds with 2009 President’s Review 

In general, the approach taken in the RIS is substantially at odds with the findings, approach and 

recommendations of Justice Bell’s Review of 2009. A number of these inconsistencies have been identified 

above, in relation to practice and administration. Other departures, such as on policy and principled 

differences between the Tribunal and courts, are noted below.  

Given the extensive consultation and effort undertaken in the 2009, it is extraordinary that the tenor and 

detail of the Review makes no appearance in the RIS and appears in no way to inform policy or practical 

decisions regarding fee arrangements. We submit that policy and the particular provisions of the Fees 

Regulation should be recast having regard to the 2009 Review and expressly deal with relevant issues and 

reform proposals advanced in that Review.  

Complexity and ‘complex case’ fees 

The RIS contains comments demonstrating a perception that there is a growing complexity in VCAT cases, 

and a corresponding proposal to institute a ‘complex case’ fee. These fees, on the face of the Regulations 

as proposed, will fall to the applicant in cases before VCAT. For reasons noted below, in addition to other 

remarks in these submissions, we do not support the introduction of a ‘complex case’ fee.  

Firstly, in the EDO’s experience, matters before the Tribunal have not become any more ‘complex’ in 

recent years. While inherently planning and environment law is quite complex (it must navigate a very 

broad spectrum of planning instruments and schema, subject-matter and interests, in addition to 

contending often with issues of uncertainty and specialised knowledge), these contingencies have, in 

essence, changed little over the years. Indeed the question of complexity was raised in the Minister’s 

Second Reading Speech in introduction of the VCAT Bill in 1998.26 No doubt it has been raised before.  

Secondly, complexity in cases before the Tribunal relates to technicality in law and policy, emerging areas 

of regulation, and scope for conflict flowing for example from pressures of development, emerging 

consumer markets, new technologies or their application. Few of these issues (in particular, expansive 

regulation) can be attributed to the motivations, desires or interests of private individuals using the 

Tribunal. Any growth in complexity of matters before the Tribunal is more likely attributable fundamentally 

to regulatory and practical pressures not necessarily within the control of individual users, especially non-

commercial objectors and community groups. To that extent, the cost-shifting impacts of the proposal 

onto users involved in a ‘complex cases’ fee is unwarranted and unreasonable.  

Thirdly, in planning and environment matters, perceptions of complexity may well arise because of other 

factors beyond the control of applicants, in particular third party applicants (objectors). In particular, 

matters brought to the Tribunal by third party applicants will invariably involve a number of other parties, 

including a proponent, responsible authority and sometimes referral authorities.  All of these parties have 

the right to make submissions, and call as many lay and expert witnesses that they see fit in the 

                                                
26 Victoria Parliamentary Debates, Legislative Assembly, 9 April 1998, 972 (Jan Wade, Attorney-General)  
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hearing.27 Therefore, the capacity for a case to become ‘complex’ escalates reasonably quickly, and this is 

usually beyond the control of the third party applicant. In our experience, community or public-interest 

objectors typically do not call expert witnesses or, if they do, will call a single expert. Substantially 

increased fees for ‘complex cases’ therefore impacts third party applicants disproportionally and unfairly. 

Community objectors are not creating the complexity. 

Accordingly, fourthly, the ‘complex case’ fee will exacerbate the problem of accessibility. The introduction 

of hearing fees and ‘complex case’ fees has the potential to significantly increase the costs on an 

applicant. It is worth giving some thought to how these new fees would play out in actual cases after the 

3-year phase-in period, especially those that might be brought by self-represented objectors or 

community groups. So, for example: 

In Printz v Glenelg Shire Council [2010] VCAT 1975, the EDO represented a local community group to 

oppose a development proposal to build on wetlands adjacent to sand dunes.28 Our client was successful. 

Pursuing a matter such as this would cost well over $2000 in VCAT fees under the proposed fee regime, 

rather than the $322 (the application fee) it did cost them. That would be a substantial deterrent to 

bringing the action in the first place, for a small community group with few resources. 

In the 2009 case Sunbury Conservation Society v Hume City Council [2009] VCAT 685, the applicant was 

a community group that appealed against a Council decision to allow subdivision of a historic homestead 

site and removal of native vegetation. The case ran over 3 hearing days. It involved two VCAT Members. 

Given those facts, this type of case would likely qualify as a ‘complex’ case under the proposed regime, 

and instead of an application of a few hundred dollars’, groups like the Sunbury Conservation Society 

would face application and hearing costs running to more than $4500.  

Similarly, in South Beach Wetlands and Landcare Group v Moyne Shire Council [2008] VCAT 2383, a local 

community group appealed against a Council decision to allow a subdivision that would have impacted 

negatively on a wetland with important environmental values. The community group won the appeal. The 

case ran for two days and was heard before two Tribunal members. Under the new fee regime, if this 

matter were considered to be a ‘complex case’, application and hearing costs would have run to several 

thousand dollars.  

These three cases are examples of public interest litigation. That type of litigation at the Tribunal is more 

likely to be ‘complex’. By definition, it involves challenges that affect a range of parties and interests. 

Consequently, individuals and groups bringing such cases are also more likely to be more sensitive to 

substantial fee increases and influenced by the deterrence that big fee increases represents.   It is realistic 

to conclude that if the proposed regime applied in the above three public interest cases, there is a chance 

that they would not have been commenced in the first place. 

Finally, a related and substantial deterrent to smaller and community group objectors would be the 

uncertainty as to Tribunal fees for which an applicant would potentially be liable. As discussed, on the face 

of the Regulations as proposed, commencement and hearing fees fall on the applicant. Given the 

operation of section 109 of the Victorian Civil and Administrative Tribunal Act 1998, the general rule at the 

Tribunal is that each party bears their own costs, which includes the cost of fees. As noted, it is reasonable 

to envisage circumstances in which an applicant seeks review of a decision, such as a planning decision, 

and they are faced with a situation where not only the proponent attends the hearing but also relevant 

public authorities seek to be heard, such as the responsible authority and referral authorities (e.g. the 

                                                
27 EDO has never experienced a Tribunal member limiting the number of witnesses that a party may call, even 
though the Tribunal has wide powers to control hearing procedure and expert evidence: see VCAT Act 1998, 
98, 102-103. 
28 This proposal would have removed native vegetation from a primary dune system that formed the natural 
coastal buffer and, as well as siting the development on a floodplain, the proposal would have affected local 
drainage and impacted on local biodiversity. It was generally found that ‘the proposal is not sensitively 
designed and does not maintain or enhance the coastal landscape character of this area.’ (at [86]) 
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Department of Sustainability and Environment, water authorities, the Country Fire Authority). Those other 

parties may wish to call expert evidence. It is entirely possible in this type of case that the matter would 

be classified as a ‘complex case’, the fees for which then fall on the objector, who may be unrepresented 

and intending only to make an oral submission. No provision for apportionment of fees appears to feature 

in the Regulations.29  We say it would compound the regressive nature of the proposed Regulations for the 

full weight of fees in these circumstances to be borne by the applicant.  

Impeding public interest litigation 

Many leading decisions made in the Planning and Environment List at the Tribunal arise from cases 

prosecuted by individuals or community groups who are acting in the wider public interest.30 Community 

organisations pursuing matters at VCAT are generally interested in wider public interest issues more than 

purely private and/or commercial interests. In the circumstances of the parties that the EDO advises and 

represents, these may be cases serving to protect local conservation areas, to protect threatened species, 

to stop polluting projects or destructive developments, or to obtain important information from 

government agencies.   

It is likely that, under the new fee regime, a number of public interest cases the EDO has run in recent 

years would not have proceeded because of prohibitive cost. Some examples have been provided above. 

Another example is a VCAT case that the EDO acted in last year, representing Environment Victoria (‘EV’) 

and LIVE, who were opposing construction of a new coal-fired power station in the La Trobe Valley.31 This 

case tested the interpretation of several provisions regulating pollution and greenhouse gas emissions that 

had not previously been tested by a Court or Tribunal, providing substantial assistance to future decision-

makers and applicants. Tribunal fees in Dual Gas v EPA would have run to around $40,000 under the 

proposed scheme. In this case, our clients were able to access reduced-rate or pro bono legal assistance 

from the Victorian Bar. However the length of the case meant substantial fundraising was still necessary in 

order to run it. On top of the costs already faced by EV and LIVE, Tribunal costs of the magnitude 

proposed would likely have meant these parties could not have brought their case and the public interest 

case would never have been heard.32  

The public interest function of the Tribunal is also advanced by its role in and capacity to hold decision-

makers to account (e.g. in the context of decisions made by public agencies) or to ensure justice and 

transparency in the operation of markets (e.g. in the context of consumer protection). This function also 

improves the quality of decision-making, provides guidance to decision-makers, and requires (public) 

decision-makers to make decisions that are defensible in the Tribunal. Undermining access to the Tribunal 

by way of eroding affordability will also undermine accountability, balance and elementary justice. It will 

contribute to erosion in the confidence of the provision of ‘popular justice.’ 

Deterrence to use of the Tribunal to resolve dispute and/or challenge original decisions – which the RIS 

concedes and which we argue will fall disproportionately on individual citizen and community applicants – 

will not serve the wider interests of the development of law and policy that is an important function of the 

Tribunal. In this regard, impeding access to justice will serve to undermine the general interests of justice. 

Administrative fees 

We note the increase in certain incidental fees, such as inspection fees and fees to issue a subpoena or 

warrant. While some modest increase in the fee levels attached to such incidental or procedural matters is 

appropriate, certain increases are extraordinary and difficult to justify. In particular, the increases in fees 

attached to the inspection of proceedings files are not justifiable.  

                                                
29 The fee waiver provisions of section 132 of the Act are reproduced in the Regulations in relation to hearing and 
mediation fees: RIS, 89: proposed Reg 7(1). 
30 Notwithstanding some applicants may have a personal interest in the matter also. 
31 Dual Gas v EPA [2012] VCAT 308 
32 Note also that the case produced a guiding (Red Dot) decision. 
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Fees for inspection of a proceeding file for a non-party is proposed to rise from $32.60 to 117.10 (around 

260%).  For a non-party to inspect additional files, at the same time, fees will rise from $4.00 to 107.50 

(more than 2500%). To request a search of the register and obtain the search results would rise from 

$0.50 to $66.60 (3305% increase).  

These levels of fees attached to these types of functions are problematic not just because of the 

proportionate increase. They are problematic for policy and transparency reasons. The ability of the public 

to scrutinise the evidence and bases of Tribunal decisions is also an important element of transparency 

and accountability. Generally, access to the records of the Tribunal should be available to the public. Costs 

attached to this entitlement should not be prohibitive or discourage transparency and availability of 

Tribunal documents. What is proposed is unreasonable and prohibitive. It may be for instance that 

journalists may wish to inspect files, or members of the general public involved in similar matters may 

wish to see evidence on a file, or non-parties who believe their interests will be affected and may also 

wished to be joined to the matter.  The proposed fee levels in relation to the above actions do not 

acknowledge the public interest character of the procedural rights to which the fees are attached. We 

would also suggest that over time the capacity to file, administer and register information online should 

substantially reduce administrative expense as well as facilitate availability and transparency of 

documents.33 If there are initial expenses with undertaking such technological reforms then fee level 

increases might be related to them. There is no specific indication that such improvements in service 

underpin the proposed ancillary fee increases. 

A public interest test  

The EDO believes strongly that the position identified in Option 1 of the RIS – that is, fees should be 

retained at existing (fee unit) levels – is the only feasible option if the fundamental character and benefit 

of the Tribunal is to be maintained. The present level of application fees provides the basis of significant 

user revenues but without a major deterrent effect on access to the Tribunal.  

In any case, any review of fees should proceed with regard to the main tenets of the 2009 President’s 

Review and the principles of accessibility, public interest and the distinct function and purposes of the 

Tribunal as noted above. 

In the eventuality that fee increases proceed along the lines preferred in the RIS (which EDO strongly 

opposes), we submit that fee waiver provisions should be substantially expanded to extend to  for matters 

that have a public interest dimension. This approach must be broad and endeavour to capture all matters 

with a public interest element (even if a private interest is present) that stand to be deterred by the 

increased fees. The approach might not necessarily comprise a total waiver from fees.34 However, we 

submit that a form of public interest test should provide for: (a) waiver from hearing fees or Major Case 

fees, and (b) waived application fees where the matter is solely or predominantly brought as a matter of 

public interest; (c) reduced application fees where public interest is one of the reasons for the application.  

As to the scope of a public interest test, the following points are made with particular reference to the 

Planning and Environment List. Public interest categories should be developed and applied as appropriate 

to other Lists and types of matters. We note that the concept may not be applicable to all Lists.  

  

                                                
33 See also Hon Justice Bell One VCAT: President’s Review of VCAT (2009), 28-29, 73-74 
34 A reduction in fees on public interest grounds may be incorporated through the Regulations: VCAT Act 1998, 
subs 132(1) 
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In relation to planning and environment cases, the Tribunal should have the power to deem proceedings 

to be ‘public interest proceedings’ where one or several of the following elements exist: 

 The subject matter of the case or elements of the case are of public interest (that is, issues 

impact the interests of a specific community or the community at large); 

 The grounds of review involve predominantly matters of public interest rather than private.  

 The motivations of the applicant(s) appear to be public interest in nature (for example, 

environmental concerns, or concerns for community wellbeing), above any private or personal 

interest;  

 At the council stage, there were five or more objectors to the proposed development, or a 

community group representing a section of the community objects;  

 The case stands to raise a novel or important question of law or policy, and stands to impact the 

future interpretation or administration of planning laws and policy;  

 The financial resources available to the applicant are low (that is, there is a strong likelihood of 

the applicant being deterred or unable from commencing proceedings if it is not deemed a ‘public 

interest proceeding’).  

In deciding the above, the Tribunal should be guided by the following matters:  

 An impacted community need not be numerically large, may be geographically diverse, or may be 

a ‘community of interest’ (e.g. represented by a community organisation); 

 The interests of the affected community may include material, legal, practical or policy interests, 

existing or future interests,  or interests in the subject-matter, purposes or objects of the relevant 

enactment under which the application is brought; 

 Not-for-profit community or conservation groups should prima facie be understood as acting in 

the interests of a particular community or the community at large, as the case may be; 

 The presence of a private or personal interest does not mean that public interest elements are not 

present.35  

While we submit the above suggestions for consideration by the Department (in the event it recommends 

proceeding with the proposed fee increases), it remains the EDO’s position that the decision with regard to 

any proposed fee increases should be deferred until further research on impacts is undertaken.    

Conclusion 

EDO has a unique perspective to contribute to this proposed reform process, given its considerable 

experience representing parties at VCAT, and advising unrepresented parties with regard to appearing at 

VCAT. Overall we have significant involvement with public interest matters that go before the Tribunal, and 

we have grave concerns that the proposed fee increases will result in reduced access to civil and 

administrative justice and act as a deterred to important public interest matters coming before the 

Tribunal. Further, the proposals are diametrically opposed to the broad intentions and effects sought to be 

achieved in the President’s 2009 Review of the Tribunal.  

The EDO recommends that the preferred option advanced in the RIS is not adopted, and that any future 

decision with regard to substantial fee increases must be evidence-based, and be underpinned by a 

detailed analysis of the broad impacts of such a reform. 

EDO would be pleased to meet with the Department or the Tribunal at any time to discuss the contents of 

this submission further.   

                                                
35 In the experience of the EDO, the nature of planning disputes means that elements of private interest are 
invariably present, even if the primary motivations of the applicants are public interest in nature.   


