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About the Environment Defenders Office (Victoria) Ltd 

The Environment Defenders Office (Victoria) Ltd (‘EDO’) is a Community Legal Centre 

specialising in public interest environmental law. Our mission is to support, empower and 

advocate for individuals and groups in Victoria who want to use the law and legal system to 

protect the environment. We are dedicated to a community that values and protects a healthy 

environment and support this vision through the provision of information, advocacy and 

advice. 
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Offsets undermine legal protection 

 

Environmental regulation in Australia is failing. Almost all aspects of the environment in 

Australia are in decline1. Environmental offsets, in particular biodiversity offsets, are one 

example of the failure of Australian environmental law to protect, restore and enhance the 

environment. Offsets undermine environmental protection by legitimising the issue of permits 

for the destruction of biodiversity on the basis of a legal fiction that biodiversity loss can be 

“offset” when it can’t. 

 

We do not support the use of biodiversity offsets in regulatory approvals as there is no 

evidence that biodiversity offset programs contribute to enhancement, or even maintenance of 

biodiversity2, and instead growing evidence that they lead to degradation of biodiversity3.  

 

The intention of biodiversity offsets is preferably to achieve a net gain, or at a minimum a no 

net loss of biodiversity on the ground. However after a decade of offsetting in Australia there 

are no studies that show this is what occurs in practice. Indeed, studies indicate the opposite.  

 

There is growing recognition globally of the failure of using offsetting systems as part of a 

regulatory framework. In November last year over 140 international organisations released a 

statement rejecting environmental offsetting due to the inability of offsetting to reduce 

biodiversity loss and the harm to communities.4  

 

In 2013, EDO Victoria published a report on the environmental offsets system operating under 

the Victorian native vegetation clearing laws (attached)5. The report sets out a detailed 

analysis of the problems with native vegetation offsetting.  

 

The following comments address the main problems with the use of environmental offsets. 

 

 

 

                                                
1 See for example Commissioner for Environmental Sustainability, Victoria: State of the 
Environment 2013, Science Policy People http://www.ces.vic.gov.au/victorias-environment/state-
of-environment-victoria-2009-2013 and State of the Environment 2011 Committee. Australia state 
of the environment 2011. http://www.environment.gov.au/topics/science-and-research/state-
environment-reporting/soe-2011  
2 Pickett et al, (2013) ‘Achieving no net loss in habitat offset of a threatened frog required high 
offset ratio and intensive monitoring’. Biological Conservation 157 (2013) 156–162. 
3 See for example Martine Maron and Ascelin Gordon, ‘Biodiversity offsets could be locking in 
species decline’ The Conversation 6 June 2013, http://theconversation.com/biodiversity-offsets-
could-be-locking-in-species-decline-14177  
4 See the statement at http://no-biodiversity-offsets.makenoise.org/ and reporting on the 
statement in http://saveourwoods.co.uk/biodiversity-offsetting-2/140-organisations-from-across-
the-world-call-for-an-end-to-biodiversity-offsetting-plans/ and 
http://www.theguardian.com/environment/2014/mar/11/owen-paterson-bidiversity-offsetting  
5 EDO Victoria, Reforming Native Vegetation Offset Rules in Victoria, 2013 at 
http://www.edovic.org.au/law-reform/major-reports/reforming-native-vegetation-offsets  

http://www.ces.vic.gov.au/victorias-environment/state-of-environment-victoria-2009-2013
http://www.ces.vic.gov.au/victorias-environment/state-of-environment-victoria-2009-2013
http://www.environment.gov.au/topics/science-and-research/state-environment-reporting/soe-2011
http://www.environment.gov.au/topics/science-and-research/state-environment-reporting/soe-2011
http://theconversation.com/biodiversity-offsets-could-be-locking-in-species-decline-14177
http://theconversation.com/biodiversity-offsets-could-be-locking-in-species-decline-14177
http://no-biodiversity-offsets.makenoise.org/
http://saveourwoods.co.uk/biodiversity-offsetting-2/140-organisations-from-across-the-world-call-for-an-end-to-biodiversity-offsetting-plans/
http://saveourwoods.co.uk/biodiversity-offsetting-2/140-organisations-from-across-the-world-call-for-an-end-to-biodiversity-offsetting-plans/
http://www.theguardian.com/environment/2014/mar/11/owen-paterson-bidiversity-offsetting
http://www.edovic.org.au/law-reform/major-reports/reforming-native-vegetation-offsets
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Biodiversity values are incommensurable 

 

Biodiversity offsetting is dealing in subject-matter that is inherently incommensurable. The 

entire biodiversity offsetting process is an attempt to establish a regulatory process to 

overcome the incommensurability of the transaction (what is lost and what is gained). 

 

It is a regulatory mechanism, constructed for the purposes of providing discretion, flexibility, 

and capacity for bargaining between regulator, proponent and other interested parties. While 

biodiversity offset processes can provide funds and means of delivering environmental 

restoration programs, including for the values represented by matters of national 

environmental significance (MNES), they are first and foremost a tool of regulatory 

negotiation to facilitate development.  

 

Environmental offsets in Federal environmental approvals 

 

Offsetting under the Environment Protection and Biodiversity Conservation Act (EPBC Act) 

necessarily must comply with the EPBC Act. This includes the intention to avoid significant 

impacts on MNES, and the prohibition on acting inconsistently with certain international 

obligations or with recovery plans (in the case of threatened species). The concept and 

practices of offsetting are required to be consistent with and not undermine those statutory 

obligations. Absent such consistency or avoidance of impacts, the appropriate course of 

decision-making is refusal of approval of the ‘action’ at issue. However this is not what occurs 

in practice.  

 

There are numerous examples of projects being approved that do not in practice meet these 

EPBC Act standards,  but that get ‘over the line’ via the use of (often inadequate) offsets. For 

example it is clear from internal government documents that the Whitehaven Coal Maules 

Creek coalmine should not have been approved due to the known and significant impacts on 

listed threatened species.6  

 

Emphasis and weight on avoidance 

 

To achieve the required standards of environmental management in the EPBC Act, 

considerable weight and evidence needs to be placed on avoidance of loss or destruction in the 

first place. Offsetting is designed to function with an ‘avoidance hierarchy’. To give meaning 

and effect to that hierarchical principle the initial consideration should be: what is the threshold 

at which avoidance of loss or destruction is necessary and what test should apply to 

avoidance? The EPBC Act Offsets Policy (Offsets Policy) refers to ‘reasonable measures to 

                                                
6 Documents can be found at 
http://www.abc.net.au/radionational/programs/backgroundbriefing/2014-03-
16/5312944#transcript  

http://www.abc.net.au/radionational/programs/backgroundbriefing/2014-03-16/5312944#transcript
http://www.abc.net.au/radionational/programs/backgroundbriefing/2014-03-16/5312944#transcript
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avoid and mitigate’ impacts. The wording of the Offsets Policy combines avoidance and 

mitigation into one concept. Greater emphasis should be given to avoidance of loss or 

destruction in the first place.  In practice, offsetting should be a subsidiary mechanism within a 

scheme of environmental protection and biodiversity conservation rather than a ‘planning tool 

for facilitating development outcomes’7. The EPBC Act is substantially a legislative scheme for 

protection of vulnerable and threatened species and ecosystems (including enactment in 

domestic law of international obligations to that effect). Therefore any offsetting that occurs 

should emphasise the compensatory and residual character of offsets, rather than the 

facilitative approach common in practice at present. 

 

Market mechanisms  

 

There has been a growing interest in developing ‘markets’ in biodiversity offsets, by creating 

regulatory systems that facilitate the transaction of rights and obligations around biodiversity 

loss, damage and restoration. For example Victoria’s new regulatory system for the clearing of 

native vegetation has been expressly constructed in order to facilitate and advance the market 

in native vegetation offsets. Governments have shown an excessive attachment to developing 

biodiversity markets. The desire to expand the market for offset transactions has driven 

changes in policy, with the result that the market mechanism is the priority rather than the 

biodiversity outcomes. Biodiversity offsets have become the ‘tail wagging the dog’ of 

environmental policy8.  

 

The theoretical tidiness of market mechanisms belies the fact that this market only functions 

as a consequence of biodiversity loss, clearing or degradation.9  

 

Monitoring, evaluation and delivery on the promises of offsets 

 

The prevailing tendency of biodiversity offsetting to function, in practice, as a means of 

facilitating development all too often means that the focus of effort is on securing offset 

arrangements as an element of regulatory compliance for development activity. Once this is 

achieved there is far less focus on monitoring, compliance and facilitation of the ecological 

management and restoration activities inherent in the offset project. The absence of either ad 

                                                
7 Martin Fallding ‘Biodiversity Offsets: Practice and Promise’ (2014) 31 EPLJ 11, 27 
8 Philip Gibbons and David Lindenmayer ‘Offsets for land clearing: no net loss or the tail wagging 
the dog?’ (2007) 8 Ecological Management and Restoration 1 26; see also Susa Walker, Ann 
Brower, Theo Stephens and William Lee ‘Why biodiversity bartering fails’ (2009) 2 Conservation 
Letter 149 
9 For recent critiques, see: Hannah Mowat and Helen Anderson ‘Biodiversity smacks of middle class 
environmentalism’ The Guardian, 15 January 2014,  
http://www.theguardian.com/environment/blog/2014/jan/15/biodiversity-offsetting-housing-
ancient-woods-environmentalism; George Monbiot ‘Biodiversity offsetting will unleash a new spirit 
of destruction of the land’ The Guardian, 7 December 2012, 
http://www.theguardian.com/environment/georgemonbiot/2012/dec/07/biodiversity-offsetting-
unleash-wildlife-destruction  

http://www.theguardian.com/environment/blog/2014/jan/15/biodiversity-offsetting-housing-ancient-woods-environmentalism
http://www.theguardian.com/environment/blog/2014/jan/15/biodiversity-offsetting-housing-ancient-woods-environmentalism
http://www.theguardian.com/environment/georgemonbiot/2012/dec/07/biodiversity-offsetting-unleash-wildlife-destruction
http://www.theguardian.com/environment/georgemonbiot/2012/dec/07/biodiversity-offsetting-unleash-wildlife-destruction
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hoc or systematic monitoring and evaluation of offset projects is frequently referred to in the 

burgeoning literature on the subject of offsets.  

 

The systemic failure of monitoring and compliance activity is arguably a contributing factor in a 

general absence of a comprehensive, scientific dataset on the impact of offsetting on 

environmental management. In Victoria for example, a ‘net gain’ objective governed the 

previous Native Vegetation Management Framework. Only one limited study was undertaken 

by the Victorian Government10 to assess whether or not that objective was being achieved. 

Offset provisions were obviously significant to the overall outcome. The study found that 

objective was not being achieved. The balance of losses and gains on private land (to which 

the native vegetation regulatory system primarily applies) was particularly poor: an estimate 

loss of 10,000 habitat hectares per annum.  

 

These systemic failures in monitoring and performance mean that biodiversity offset systems 

will not work without regulatory and institutional reform, in particular an independent, 

properly-resourced agency responsible for monitoring and compliance. At the Commonwealth 

level, a National Environment Commissioner is needed, to perform independent monitoring 

and evaluation functions11. We attach our proposal for a National Environment Commissioner 

which sets out how the establishment of a Commissioner could benefit many aspects of 

environmental management. 

 

Conclusion 

 

As can be seen from the above discussion, environmental offsets are beset by failings.  Some 

of these result from the incommensurability of offsetting biodiversity, and some from the 

reluctance or refusal of government decision-makers to genuinely apply EPBC Act standards 

and impose and enforce rigorous offset standards that meet the net gain criteria. In our view 

these problems cannot and will not be addressed such that offsetting leads to an improvement 

or even maintenance of biodiversity in Australia. For these reasons we do not support the use 

of environmental offsetting as a tool in regulatory approvals and submit that environmental 

offsets be removed from the EPBC Act approvals process. 

 

 

ATTACHMENT 1: EDO Victoria, Reforming Native Vegetation Offset Rules in Victoria, 2013 

 

ATTACHMENT 2: EDO Victoria, Proposal for a National Environment Commission, 2013 

                                                
10 DSE Native Vegetation Net Gain Accounting: First Approximation Report (2008) 
11 See EDO Victoria’s Proposal for a National Environment Commission at 
http://www.edovic.org.au/law-reform/major-reports/proposal-national-environment-commission  

http://www.edovic.org.au/law-reform/major-reports/proposal-national-environment-commission

